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Coart of Appeals of the District of Colombia. 


The 


r kited States of 
Democratic* 


No. 3164. 

America ex Rel. Milwaukee 
Publishing Co., Appellant, 


Social 


vs. 


Albert S. Burleson, 


Postmaster (General of the United States. 


Supreme Court of the District of Columbia. 


At Law. No. 60784. 

I he l kited States of America ex Rel. Milwaukee Social 
Democratic Publishing Company, Relator (Plaintiff), 

vs. 


Albert S. 


Burleson, Postmaster-General of the United States, 
Respondent (Defendant). 


Tiie United States of America, 

District of Columbia, ss: 

Be It Remembered, That in the Supreme Court of the District 
of Columbia, at the City of Washington, in said District, at the 
times hereinafter mentioned, the following papers were filed and 
proceedings had, in the above-entitled cause, to-wit: 


1 


Petition for Mandamus. 

Filed November 5, 1917. 

In the Supreme Court of the District of Columbia. 

At Law. No. 60784. 


The United States of America ex Rel. Milwaukee Social 
Democratic Publishing Company, Relator, 

vs. 

Albert S. Burleson, Postmaster General of the United States, 

Respondent. 

The petition of the Milwaukee Social Democratic Publishing Com¬ 
pany, by its President, E. IT. Thomas, respectfully alleges and 
shows unto this Honorable Court: 
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That said Milwaukee Social Democratic Publishing Company is, 
and has l>een for many years last past a corporation duly organized 
under the laws of the State of Wisconsin, with its principal office 
located at Milwaukee, Wisconsin. That it has for many years last 
past published a daily newspaper known as the Milwaukee leader. 
That the stockholders and Ixindholders of said eor|H>ration number 
Twelve thousand (1*2.000) more or li*ss. consisting principally of 
ihe members of the Social Democratic party. That the directors 
of said corporation have duly empowered and designated K. II. 
Thomas to act for and in liehalf of said corporation in all matters 
pertaining to the above entitled proceeding. 

Your petitioner further says that there is invested in the securi¬ 
ties and property of the Milwaukee Social Democratic Publishing 
Company about Four 11Mildred Thousand ($400,000) Dollars. That 
it has a daily circulation of Forty thousand (40.000) more or less, 
as appears in its sworn report to the (Government, and that 
*2 it circulates throughout the Fnited States. That it has com¬ 
plied in every respect to the laws of the (Government of the 
United States which entitles it to the use of the post offices and post 
roads of the United States as second-class mail matter, and that for 
many years last past it was received and circulated in the mails of 
the United States a^ second-class mail matter. That the income of 
said pajier is vitally dependent upon the privilege of using said 
mails, not onlv in the matter of income secured from subscribers to 
said paper, but in the income stcured from advertisers, the procur¬ 
ing of which advertisers is dependent upon the continued right and 
privilege to use said mails. That the present organization and busi¬ 
ness of said newspaper is tin* result of veal’s of organization and en¬ 
terprise. • 

That on the loth day of June, 1017. there was enacted a law of 
the United States commonly denominated the Espionage I.aw; and 
that on the 13th day of September. 1017, there was received through 
the mail from the Post Otlice Department of the United States* a 
letter dated September lltli, 1017, an exact — of which is here sot 
forth. a< follows: 

Washington, September 11. 1017. 

141170 

Publisher. “The Milwaukee Leader,” Milwaukee, Wisconsin. 

Sir: You are herebv notified that, in accordance with the Act 
of Congress approved March 3. 1001 (ch. Sol. 31 Stat. L. 1007). 
\oil will be granted a hearing at the otlice of the Third Assistant 
Postmaster (General. Washington. D. C.. at *2:00 P. M.. on Saturday, 
September 22. 1017. to show cause why the authorization of admis¬ 
sion of “The Milwaukee Leader” to the second class mail 
3 matter under the Act of March 3. 1 X 70 , (ch. 1X0, sec. 14, 
1 Supp., *240). should not be revoked, upon the billowing 
ground: 

The publication is not a “newspaper or other periodical publi¬ 
cation" within the meaning of the law governing mailable matter 
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of the second class, it being in conflict with the provisions of the 
law embodied in section 481 Vi, Postal laws and Regulations. 

oiu appearance at tho hearing may l>© in person or by rep resen- 
tat i\ c. In any event, your-answer must Ik* in writing. It should 
be submitted on or before Septemlier 22, 1917, and will be given 
i be same consideration as though vou appeared in person or bv 
representative. 

Respectfully, 

A. M. DOCKERY, 

. 1 hir<1 Assistant Postmaster General. 

i legistered 35S5. 

1 bat there was contained in slid same mail enclosure a printed 
shp, a copy of which is here set forth, as follows: 


Order of the Postmaster General. 

Office of the Postmaster General. 

Washington, June lfl, 1917. 

Order No. 431. 

I be Postal Paws and Regulations of 1913 is hereby amended by 
the addition of the following as section JH1 Vj. 

1. h \cry letter, writing, circular, jxistal card, picture, print, en¬ 
graving. photograph, newspaper, pamphlet, lx>ok, or other publica¬ 
tion, mattei or thing, of any kind, in violation of any of the provi¬ 
sions of this act (Act of June 13, 1917, Espionage Bill), is hereby 
declared to be non-mailable matter and shall not l>e conveyed in the 
mails nr delivered from any post office or by any letter carrier: Pro- 
\i<le<l, 1 hat nothing in this act shall be so construed as to authorize 
any person other than an employee of the Dead letter Office, duly 
authorized thereto, or other person upon a search warrant authorized 
by law. to open any letter not addressed to himself. (Act of June 
13, 1917, Sec. #1, Title XII.) 

1. Every letter, writing, circular, postal card, picture, print, en¬ 
graving. photograph, newspaper, pamphlet, book, or other publica¬ 
tion, matter or thing, of any kind, containing any matter advocat¬ 
ing or urging treason, insurrection, or forcible resistance to any 
law of the l nited States, is lierebv declared to be non-mailable 
(Act of Juno 15, 1917, Sec. 2, Title XII.) 

J 3. Paragraph 1 above relates to mail matter of any class 

wbich^is in violation of any of the provisions of the Act of 
June h>, 191 1. known as the Espionage Bill, and applied specifically 
to all matter which is intended to interfere with the operation or 
success of the military or naval forces of the United States or to pro¬ 
mote the success of its enemies, or which is intended to cause insub¬ 
ordination. disloyalty, mutiny, or refusal of duty, in tho military 
or naval forces of the United States, or which is intended to ob¬ 
struct tho recruiting or enlistment service of the United States. 
(Act of June 15, 1917, Sec. 3, Title I.) 
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4. A\ lioever shall use or attempt to use the mails or Postal Serv ice 
of the l nited States for the transmission of any matter declared l»v 
this title (Title XII. Act of June 15, 1017, Espionage Hill) to lie 
non-mailahle, shall l>e lined not more than $5,000 or imprisoned 
not more than five years, or Ih» th. Any person violating any pro¬ 
vision of this title may he tried and punished either ii^ the district 
in which the unlawful matter or publication was mailed, or to which 
il was carried hv mail for delivery according to the direction thereon, 
or in which it was caused to ho delivered hv mail to the |>erson to 
whom it was addressed. (Act of June 15, 1017, Sec. :i, Title XII.) 

'*• i lie postmaster shall not give opinions to the public, and when 
m doubt as to the mailahility of any matter under the above statute 
be shall withhold the same from dispatch or deliverv, as the case 
may 1*\ and submit the question with samples of the*matter to tin* 
Solicitor for the Post Office Department for instructions. 

A. S. BURLESON, 
Postmaster General. 

1 hat in response to the citation of said letter petitioner sent its 
editor, Victor L. Herger, to Washington. That at said time there 
were present the Third Assistant Postmaster General. lion. A. M. 
Dockery, as your petitioner is informed, representing the Postmaster 
General of the I nited States. That at said meeting, as petitioner 
is informed, inquiry was made as to matters concerning the Milwau- 
hee Leader, its ownership and the authenticity of certain articles 
'rim h had ap|>earod in said paper. I hat said hearing was of the 
most informal character, there being no sworn testimony taken. 
_ there being no pleadings or issue made, and the Postmaster 
Gencial of the 1 nited Stabs* not being present at anv time 
in |K»rson. I hat petitioner is informed that in response to 
the inquiry to said 1 hird Assistant Postmaster (Jeneral as to what 
specific article or what specific offense was charged against slid patter 
to constitute a violation of the Espionage Law altovc referred to the 
reply of the representatives of the Postmaster General was in <uU 
stanee that “the tendency of the paper was seditious.” 

That shortly thereafter there was issued from the Department of 
the Postmaster General a letter directed to the Postmaster of the 

nty of Milwaukee, a copy of which is here set forth, and is as 
follows: 

Division of Classification, 

Post Office Department, 

1 liinl Assistant Postmaster General. 


Washington, Octol>or, 1017. 

4 4 A,., 4 C - D - No. 141179. 

1 ostmaster, Milwaukee, Wis.: 

I poll the issuance of a citation to the publisher of “The Milwau¬ 
kee Leader to show cause on September 22, 1017, why the author- 
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ization for admission of that publication to the second class of mail 
matter should not ho revoked, and after a hearing accorded the pub¬ 
lisher on that date, the Department, u|m>ii consideration of all the 
tacts before it. hereby determines, and von will so inform the pub¬ 
lisher, that 1 he Milwaukee leader is not entitled to transmission 
m the mails at the second class rates of postage llocalise it appeal's 
from the evidence in possession of the Department that the publica¬ 
tion b not a “newspaper or other periodical publication’’ within the 
meaning of the law governing mailable matter of the second class, 
it being in conflict, with the provisions of the law embodied in sec¬ 
tion 4tS 1 to, 1 > ostal I >aws and Regulations. 

Therefore, the authorization heretofore issued for the acceptance 
of “The Milwaukee Leader” for mailing at the second class rates of 
postage is hereby revoked, and you are requested to enter that fact 
upon the records of your post office. 

(Signed) ‘ A. M. DOCKERY, 

L. A. M.-r. w. Third Assistant Tostmaster General. 

b I hat on October 3rd, 1017, there was received by the Mil¬ 

waukee leader a letter, a copy of which is here set forth, and 
is as follows: 


Oct. 3, 1917. 

The Milwaukee Leader, <>th and Chestnut Sts., Milwaukee, Wis. 

Gentlemen: I am in receipt of a letter from the Third Assistant 
Postmaster Oeneral stating: 

“ 1 hat * 1 he Milwaukee Leader is not entitled to transmission in 
the mails at the second class rates of postage because it appears from 
the evidence in possession of the Department that the publication is 
not a ‘newspaper or other periodical publication’ within the meaning 
of the law governing mailable matter of the second class, it l>eing iii 
conflict with the provisions of the law embodied in Section 481 1 /i>, 
Postal Laws and Regulations.” 

Pursuant therefore, the authorization granted you for mailing The 
Milwaukee Leader at the second class rates of postage is revoked. 

A copy of the Department’s letter is herewith enclosed. 

Very respectfully, 

F. 15. SCIIUTZ, 

Tost iif aster. 

That on said same date, October 3rd, 1917, after the receipt of 
said letter from said Postmaster, the following telegram was sent 
to the lion. Albert S. Burleson, Postmaster Oeneral: 

Milwaukee, Wis., Oct. 3, 1917. 

I Ton. Albert S. Burleson, Postmaster General, Washington, I). C. 

I hereby apjieal from the decision of the Third Assistant Post¬ 
master General revoking the second class mailing privilege of the 




TIIK EXITED STATES OF AMERICA EX REL., ETC., VS. 


Milwaukee Leader and request you kindly to instruct the 
Milwaukee postmaster I>y wire to receive the paper until my 
apjx al has 1 ecu heard and decided upon l>y you. 1 'lease wire 


me an answer. 


VICTOR RKKCEIL 
Editor MihrmiLee L<adcr. 


Raid. 


That on said same date there was received from said Postmaster 
Oeneral the following telegram: 

W ash i ncjtox, I>. C., Oct. 0-17. 
Victor Keizer, Editor Milwaukee Leader, Milwaukee, W’is.: 

I have reviewed the action of the third assistant postmaster gen¬ 
eral in revoking the second class privilege of the Milwaukee Leader, 
and approve same. At the instance of Mr. Rrisbane 1 reexamined 
carefulIv the record made in the ease and find no reason for rescind- 
ing the action taken. 

A. S. IH/KLESOX, 
l*oistm(Uftcr (/ cue ml. 

That in conformance with the orders hereinliefore set forth of the 
Postmaster (ieneral. his assistants and sul>ordiiiates, the use of the 
mails was forbidden to the said daily newspaper known as The Mil¬ 
waukee Leader, edited and published hv said Milwaukee Social Demo¬ 
cratic Publishing Company, and that at the present time and for an 
indeterminate time in the future, as |**titioner is informed and be¬ 
lieves. it will U' forbidden the list* of and denied all second-class and 
other mailing privileges; and as a result of said or*lei’s of the said 
Postmaster (ieneral the mail circulation of the said The Milwaukee 
Leader has U*cn made impossible, and that said Milwaukee Social 
Democratic Publishing Company has liecn compelled to discontinue 
mailing its said papers to its mail subscril>ers. That as a consequence 
of slid action it has l**en deprived of the daily circulation of approx¬ 
imately Fifteen thousand ( lo.OOO) stiliscriltcrs. That to be deprived 
of the use of said mailing privileges is destructive of the organization 
of and the circulation of tin* said paper, and in substance and 
S effect destroys the property of the Milwaukee Social Demo¬ 
cratic Publishing Company; and that the continued denial 
of the use of said mailing privileges will do irreparable damage to 
said paper and to said Company. 

That at the hearing liefore the Postmaster (leneral's Department, 
as hereinbefore deseriU*d, its representative at said meeting denied 
that it had ever committed any act in violation of the Espionage 
Law. and that petitioner still makes and ever will make such claim; 
and that at no time since the enactment of the said so-called Espion¬ 
age Law. or at any time prior thereto, has ever caused to he printed 
and set forth in the said Milwaukee leader any article or articles 
which in anv wav or manner contain anv matter advocating or urg- 
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in^ treason, insurrection, or forcible resistance to any law of the 
l nited States. 

1 bat the said Milwaukee Leader has for many years last past been 
the spokesman and so-called organ of the Socialist Party ot the City 
ol Milwaukee 1 in the State ot \\ isconsin, and elsewhere, and the so- 
called organ of a great numlier of labor unions and other organiza¬ 
tions in said same territory. 

1 hat the International Socialists of the world and the Socialist 
1 arty ot the l nited States have for many years been the advocates 
ot international j»eace. That the said Milwaukee Leader has in its 
columns advocated this principle of peace, but has at no time pub¬ 
lished articles tending to breach any of the provisions of the said 
Espionage Law. That there were* presented no facts to the Postmaster 
Cenoral's Department, nor has said Department in its possession any 
tacts or any articles or any writings published in said Milwaukee 
leader which come within the provisions of the said Espion- 
age laiw. 

That the proceedings of tin* Postmaster (leneral, his as¬ 
sistants and subordinates, and the order of said Postmaster (Jenerals 
Department in reference to the publication printed and issued by 
petitioner have destroyed the property of said Milwaukee Social 
Democratic Publishing Company without due process of law, as 
guaranteed by the Constitution of the Lnited States. 

That the provisions of said Espionage Law do not provide for any 
proceedings by which through due process of law there could lx; de¬ 
termined whether any of the provisions of said Espionage Law have 
been violated or not. That the offenses defined in said Espionage 
Law are each and every of them offenses, the determination of which 
can only be had after judicial consideration by a com|x*tent tribunal. 
That the provisions of said law giving and authorizing the Postmas¬ 
ter (leneral, his assistants and sul>ordinates, to determine the ques¬ 
tion of when an offense has been committed in violation of the pro¬ 
visions of said Act an* unconstitutional and do not afford to accused 
a right to trial in a court of competent jurisdiction. 

I hat the action of said Postmaster (leneral hereinbefore referred 
to has deprived petitioner of the constitutional right to free speech, 
and has lieen and is destructive of the rights of a free press, thereby 
not only doing irreparable injury to |x*titioner, but to the people of 
the Lnited States in general. 

That the duties of the Postmaster (leneral of the United States, as 
they concern the right to the use of the mails, under the circum¬ 
stances in the instant case, are purely of a ministerial nature. 
Iff That there is rej>osed in him no judicial power to determine 
issues of facts, nor can such be found in the text or by implica¬ 
tion in said Espionage Ijaw. That the grounds alleged in the Espion¬ 
age Law upon which a determination could l>e predicated by tin* 
Postmaster (leneral to justify his action in the premises in each in¬ 
stance raises issues of fact, the determination of which issues of 
facts clearly involved acts destructive of the property of the Mil¬ 
waukee Social Democratic Publishing Company and of all citizens 
of the United States. That the Espionage Law' thereby seeks to 
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enact in the law authority for an executive ofiicer of the Govern¬ 
ment to destroy valuable property right*, if he please, upon his mere 
whim and caprice, and seeks to clothe an executive otlicer of the 
Go\eminent with the jn>wer necessarily belonging to the judicial 
branch of the Government. That the enactment of said law at¬ 
tempts an usurpation of the judicial |»ower vested by the Constitu¬ 
tion in the judiciary. I hat petitioner further represents that there 
is no redress which can Ik? invoked by your petitioner, except bv 
the remedy in the extraordinary writ here sought. 

1 hat each oi the oflenses defined in the law as a ground empow¬ 
ering the Postmaster General to exclude the offender from the 
mads is a criminal offense punishable under the laws of the United 
States, and provides thereby complete protection and the agencies ot 
punishment to the Government. 

1 hat since the passage ol the hill hereinbefore referred to as the 
hspionage Hill, there has been enacted into law a bill commonly 

known as the Trading with the Knemy Act, which in part provides 
as follows: 

‘ Ami it shall Ik* unlawful for any person, firm, corporation, or 
association, to transport, carry or otherwise publish or distribute the 
same, or to transport, carry, or otherwise publish or distribute anv 
matter which is made non-mailable by the provisions of the Act 
relating to espionage approved .June lo, 11)17.” 

* 1 the effect of said provision is to not only, as under 

the circumstances almve related, empower the Postmaster 
General ot the l nitod States to exclude matters such as therein de¬ 
scried and referred to from the mails, but enables him under the 
provisions of the act aliove extended to exclude from circulation by 
other transportation or means of conveyance, or in fact to exclude 
from the right of publication any such matter as he has declared 
to !*> non-mailable. In fact, the Postmaster General having made 
an order declaring a certain publication to be non-mailable, brings 
into operation the provisions of the Trading with the Knemy Act, 
and makes a criminal offense of the publication or delivery bv anv 
other means, without any further act or order being issued by him. 

I hat under ami by virtue of the provisions of said Trailing with 
the Knemy Act, theMilwaukce Social Democratic Publishing"Com¬ 
pany is alisolutely prohibited from continuing the publication of 
said Milwaukee header or the distribution of the same, and is there¬ 
fore deprived of the use of its entire property and investment, and 
is eaused to sustain irreparable money loss. That it is advised that 

i lit*. < may be had from said damage, 

unless your Honorable Court grant to it the relief herein demanded 
bv it. 

\\ herefore. the premises considered, your petitioner prays, 

1. That a writ of mandamus may lie issued and directed to said 
Alliert S. Burleson, the Postmaster General, commanding him to 
vacate, rescind and annul the said order denying the use of the 
mails as second-class matter to your petitioner. 

12 *2. That a rule may l>e issued and served ii|»on the said 

Albert S. Burleson requiring him to appear in this Honorable 
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Court upon some certain day in said rulo to he named, and to answer 
10 premises and show cause why the prayer of this petitioner for 

lie cancellation, annulment and rescission of said order should not 
be granted. 

;i - Cor such other and further relief as your iietitioner’s cause 
may require. 

MILWAUKEE SOCIAL DEMOCRATIC 
PUBLISHING COMPANY, 
l!y ELIZABETH II. THOMAS, I'rexulenl, 

Cl I AS. POE, Petitioner. 

ir. F. COCIIEMS, 

II. o. WOLFE, 

Attorneys for Petitioner. 

State of Wisconsin, 

MUtmukee ('ounty, stf: 

Elizabeth IT. Thomas, being first duly sworn, on oath deiioses and 
says; that, she is the president of the Milwaukee Social Democratic 
J ublishmg Company, the petitioner in the above entitled action* 
that the said Milwaukee Social Democratic Publishing Company is 
a corporation, and that she makes this verification on its behalf, and 
has authority so to do; that she has read the aliove and foregoing 
l>etition, knows the contents thereof, and that the same is true to 
her own knowledge, excepting as to those matters therein stated on 

information and belief, and as to those matters, she believes it to 
Iio true. 

ELIZABETH II. TIIOMAS. 

Subscribed and sworn to before me this 1st day of Novemlier, 

101 /. 

I SKA, -I LOUIS BAIER, 

Notary Public, Miliraul.re County, Wisconsin. 

My Com. expires January 2d, 1010. 


Rule to Show Cause. 
Filed November f>, 1017. 


Ui>on consideration of the petition of the Milwaukee Social Demo¬ 
cratic Publishing Company filed herein this fifth day of November, 
1017, it is by the Court this fifth day of Novemlier, 1017, ordered 
that the Respondent, Alliert S. Rurleson, Postmaster General of the 
United States, show cause, if any he has, on or before the 16th day 
of Novemlier, 1017, at 10:00 o’clock a. m. why a writ of mandamus 
should not issue as prayed in said petition, provided a copy of said 
petition and this rule l>e served upon said respondent, Postmaster 
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General of the United States, on or before the Gth day of Novemlier, 
1917. 

WILLIAM I1ITZ, 

./ uxtice. 

Marshal * Return. 

Served a copy of the within rule and petition on AU>ert S. Bur¬ 
leson, personally, by sendee on .1. U. Koons, First Ass t Postmaster 
(ieneral on November 0, 1917. 

MAIJRICK SI‘LA 1N, 

V. S. Marshal. 

O’M. 


Ansirer of Defendant. 


Filed Novejnher 16, 1917. 


The respondent, Albert S. Burleson, Postmaster (ieneral of the 
United States, reserving the benefit of exception and obpeetion t<» 
the errors and insufficiencies of the petition for the rule to show 
cause, and to the jurisdiction of the Court, and to the lack of status 
of relator to ask for, or to he granted, the rule to show cause, 
14 nevertheless, answering the same, states as follows: 


One. For the purposes of this suit, he admits the corporate capacity 
of the relator; that its principal office is located at Milwaukee, W is- 
consin; that it has published a daily newspaper known as the Mil¬ 
waukee Leader for several years last passed, but as to the other mat¬ 
ters in paragraph one of the ]>etition alleged, he says that he has 
no knowledge. 

Two. As to the allegation contained in paragraph two of the peti¬ 
tion. relative to the amount of money invested in the relators busi¬ 
ness, he says that he has no knowledge. As to the allegation of the 
daily circulation of the relator’s daily newspaper known as The 
Milwaukee Leader, he says that he has no knowledge further than 
the information contained in sworn statements os to the circulation 
of said The Milwaukee Leader, on file in the Post Office Department, 
and as to the allegation that said The Milwaukee Leader circulates 
throughout the United States, he says that he has no knowledge. 
He denies the allegation that the relator has complied in every 
respect with the laws of the Government of the United States so as 
to entitle the said The Milwaukee Leader to the use of the post office 
and post roads of the United States as second-class mail matter, but 
he admits that for several years past, and prior to October 3, 1917, 
the said The Milwaukee Leader was received and circulated in the 
mails of the United States as second class mail matter. As to the 
allegation that the income of said The Milwaukee Leader is vitally 
dependent upon the privilege of using said mails not only in the 
matter of the income secured from subscribers to said The Mil¬ 
waukee Leader, but in the income secured from advertisers, the 
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procuring of which advertisers is dependent upon the con- 

'* tinned right and privilege to use said mails, under a second- 
class mailing i>ermit, he says that he is without definite 
knowledge. As to the allegation that the present organization and 
1 ms in ess of said flic Milwaukee Leader is the result of years of or¬ 
ganization and enterprise, he says that he has no knowledge. 

Three. He admits that on June 15, 1917, there was enacted a law 
of the I nited States commonly denominated the Espionage Law, and 
he admits the accuracy of the copy of the letter, and the receipt of 
the original by the relator as alleged in paragraph three of the 
petition. 

Four. He admits the accuracy of the copy of the printed slip con¬ 
tained in paragraph four of the*petition, and the receipt of the origi¬ 
nal by the relator. 

Five. He admits that Victor L. Berger, the editor of said The Mil¬ 
waukee Leader, appeared at the hearing in response to the citation in 
the letter, a copy of which is included in paragraph three of the peti¬ 
tion. and he avers that said Berger was accompanied by Seymour L. 
Stedman, Esquire, Attorney and Counsellor at Law, as counsel for 
said Berger and for the relator. He admits that the hearing was 
More the ( third Assistant Postmaster General, upon whom, in the 
due administration of departmental business, the duty of conducting 
the hearing devolved. He denies that any inquiry was made as to 
matters concerning the ownership of said The Milwaukee Leader, 
and the authenticity of certain articles which had appeared in said 
paper. He avers that the said hearing was conducted in accordance 
with established departmental practice, after due notice to the relator, 
and lull opportunity afforded it to offer evidence and argument, of 
which ho is advised, it availed itself. He admits that he, 
1^ while in tact, was not personally present, yet he avers that, in 
law, he was, officially through his legally constituted repre¬ 
sentative: the Third Assistant Postmaster General, and he further 
avers, that in accordance with departmental practice, and also at the 
special instance and request of relator s representative, the said Ber¬ 
ger, this respondent personally considered and reviewed the action 
of said Third Assistant Postmaster General, and affirmed and ap- 
proved the same. That any inquiry was made at said hearing of said 
I bird Assistant Postmaster General as to the specific article or offense 
charged, and that any such alleged reply was made thereto, this re¬ 
spondent, on information and Mief, denies. 

Six. He admits that the Third Assistant Postmaster General di- 
let ted a letter to the Postmaster of the City of Milwaukee, Wisconsin, 
and the accuracy ol the copy thereof, as set forth in paragraph six of 
the petition. 

Seven. lie admit* that F. B. Schulz, Postmaster of the City of Mil¬ 
waukee, V iseonsin, addressed a letter under date of October 3, 1917, 
to said I he Milwaukee Leader, and he admits the accuracy of the copy 
contained in paragraph seven of the petition. 

Eight. He admits the accuracy and interchange of the telegrams 
set forth in paragraph eight of the petition. g 

- avs tbe Us c of the mails has not been forbidden to 
said Idie Milwaukee Leader, and he avers that only the second-class 
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mailing permit of sai<l I lie Milwaukee Eoiulor lias l>c(*n revoked. As 
to the other allegations in said paragraph nine of the petition con¬ 
tained he says that he has no knowledge. 

1 en. Me admits that at the hearing liefore the Third Assist- 
1 < ant Postmaster (leneral that the said Victor I.. Berger, denied, 
as also this respondent avers did Sevinour L. Stwlman, Coun- 
sel for Berger, and the said relator, denv. that said The Milwaukee 
Leader had ever committed anv act in violation of the Espionage I aw 
As to the allegation that petitioner still makes and ever will make 
such claim, he says that he has no knowledge, and he denies the alle¬ 
gation that at no time since the enactment of the so-called Espionage 
Law, or at. anv time prior thereto, that the relator has ever caused to 
he printed ami set forth in said The Milwaukee Leader any article or 
articles which in any way or manner contain anv matter advocating 
nr urging treason, insurrection, or forcible resistance to anv law of 
the l nited States, and lie avers that on divers occasions, as herein¬ 
after fully set. forth, since the enactment of the said Espionage Law 
the relator has violated not only the provision cited, hut other pro¬ 
visions thereof, persistently and flugmntlv. 

Eleven. As to (ho allocations contained in iKinigraph eleven of (lie 
petition, he says that he has no definite knowledge. 

,1 As , '? t, l e «He»»tM«i I lint the International Socialists of 

the World mid the Social Democratic Party of the I'nitcd States have 

, 1 '! ia, ! v v0,ln ; l! 'e advocates of international peace, he savs 
t hat he has no definite knowledge. I le denies the allegation that said 
I lie .Milwaukee lender has at no time published articles tendin', to 
.reach any of the provisions of the said Kspionago I-aw. He denies 
he allegation that there were presented no facts to the Postmaster 
•clientI s Department, or that the Department has in its possession 
no facts or articles or writings published in said The Milwau- 

kpc bender which come within the provisions of the slid Ks- 
pi on age Law. 

Thirteen. As to the allegation that the proceedings of the Post- 
master General. his assistants and subordinates, and the order of the 
ostmaster General s Department, in reference to said The Milwaukee 
header printed and issued by the relator, have destroyed the property 
Of the relator without due pn.ee*. of law. he denies the same, but savs 
hat he has no knowledge of the alleged effect of the said order revok¬ 
ing second-classailing: permit of said The Milwaukee header. 

IVenlv^Mo l lf '7l'\ m X,et “i'i’ S, .' VP, " c, ' n - Eighteen. Nineteen and 
« nr. >a ,lmt ,lle allegations contained in paragraphs ... 

r n - 7»cc...^ventem,. eighteen, nineteen' and t'wentv of 

the |K>tition state mid incorrectly state mere conelnsions of law. ' 

of V; Tti M-, s "f Um l , n>vok J"« 'lie second-class mailing permit 
i vo vln!° ‘ hl " ! - uktH ; !' e, ' ,lcr - an, l published bv the relator, 

iew o?', 0 f°, XC , n ' 1Se ; f Hwnent und , ,lisprp1i <>'> <>» his part, and. in 
•o Am./ 1 and cireuinstances before the resumdent and the 
I ost Office Department in the instant ea.se, the exercise of tile iudg- 
nien and discretion of the respondent and the action of the respond- 

•i < ourt !f i r >Je< IO be , revic "^ d * ^versed, set aside or controlled bv 
a court of law, nor can his action in that behalf l>e commanded di- 
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reefed, or controlled 1 »v the writ of mandamus as the relator in its 
petition has prayed. 

1 wenty-qnc. A et, further, answering, he says that among other 
duties, he is required by statute to execute all laws relative to the 
postal service, to supervise, generally, the business of the Post Of lice 
Department and to prescribe regulations for the distribution of such 
business among the other officials and cmploveos of said I)c- 
PO partment, for it' 1 due perfonnance hv them. 

Matter curried hv mail, hv the Aci approved March :>. 1 STD 
(Jo St at. «>*>0), is divided into four classes; the classification is, by 
appropriate regulation, assigned to the of lice of the Third Assistant 
Postmaster General. under the supervision of this respondent. This 
classification is based on the character <the matter to he mailed, with 
rates of postage varying in each class, the lowest rate king that of the 
second-class, for entry into which certain conditions are prescribed 
by law. It thus ensues that it is the legal duty of the respondent not 
onl\ to determine whether these' conditions for entry of mail matter 
into the second class have ken fulfilled, initially, so as to entitle the 
applicant to the privilege of the low rate of postage chargeable in that 
class, hut also to decide, as occasion may arise, whether these condi¬ 
tions either initially preserikd or which may he subsequcntlv im¬ 
posed hy law. are being okerved in such manner as to warrant the 
continued enjoyment of the privilege. 

Twenty-two. (>n the 10th day of Decemkr, 1011, there was issued, 
upon application of relator, hy the then Third Assistant Postmaster 
General. a certificate or permit for the entry of its publication. The 
Milwaukee Leader, into the mail as second class matter, the conditions 
precedent to such classification having I>ecn fulfilled; this was ad¬ 
dressed to the postmaster at Milwaukee, Wisconsin, and was in the 
usual form, concluding with this provision: 

The authority herein given is revocable upon determination hy 
the Department that the publication does not conform to the law, 

which action, as respondent is informed and believes, and 
JO therefore avers, was duly communicated to said relator hy 
said postmaster through delivery of a true copy of the certifi¬ 
cate to it, and said relator thereupon accepted the privilege conferred 
thereby and continued to enjoy it until on or about the third day of 
October, 101 7, when the same, after a hearing granted the relator, 
was annulled. And this respondent, while again protesting that his 
action iii the premises, involving the exercise of judgment and dis¬ 
cretion in him by law reposed, is not here revicwable, nevertheless 
further answering says: 

As to this Honorable Court is well known, the Congress of the 
1 nited States of America by joint resolution of April 2, 1017, ap¬ 
proved by ihe President of the T nited States on the 6th day of April, 
1017, formally recognized and declared that a state of war, thrust 
upon the ! nited States of America by the Imperial German Govern¬ 
ment. existed between the two governments; and thereafter the Con¬ 
gress by Act .approved Mav 18, 1017, commonly called and known as 
the Conscription or Draft Law, did authorize the President to increase 
temporarilv the military establishment of the United States, and 
thereafter by Act approved June 15, 1017—the Espionage Law afore- 
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said—«1 i«l. among oilier things, declare every publication of any kind, 
in violation of any of ils provisions, non-inailaMe, and did forbid the 
same to \tc conveyed in the mails or delivered from any post office or 
by any letter-carrier: and thereupon it liecanie and was the duty of 
this respondent, to impure into and pass upon publications tendered 
for mailing and to prevent, so far as in him the power lay, the recep¬ 
tion in, transmission through, or delivery by the postal service of any 
such prohibited matter. 

21 Twenty-three. From the date of the declaration of war and 

continuously down to the action of respondent complained 
of by the relator, this respondent avers that from matter received at 
the Post (Mice Department from various sections of the country, 
lie finds that there exists an organized propaganda to discredit and 
impede in every way the (Jovernment in the prosecution of this 
war, with the purpose of defeating the objects for which the (lov- 
ernment is spending billions of dollars and will probably be called 
u|>on to sacrifice thousands of lives. The publications forming this 
propaganda in many eases subtly guard their utterances in the at¬ 
tempt to avoid the criminal liabilities of their acts under said 
Espionage Law: they are nevertheless united in publishing the same 
character of matter, whether partially true or entirely false, and are 
daily accomplishing results in clear violation of law. Among these 
publications is that of the relator. The Milwaukee Leader, whose 
editor and controlling spirit is Victor L. Berger, aforesaid, an 
Austrian by birth but bv later naturalization and adoption a citizen 
of the United States, owing it allegiance and loyalty. 

Twenty-four. lie. nevertheless, as respondent is informed and 
believes, and upon such information and belief avers, was one of 
the committee and draftsmen of a majority report, recommending, 
as an anti-war proclamation and program of the National Emergency 
Convention of the Socialist Party at Saint Louis, Missouri, im¬ 
mediately after the declaration of war, that is to say lietween the 
seventh day of April, 1D17. and the fourteenth day of April. DM7, 
wherein the following occurs: 


We brand the declaration of war by our (lovernment as a crime 
against the people of the Fnited States and against the nations of 
the world; 

In all modern history there has i>een no war more un¬ 
just i liable than the war in which we are alnmt to engage; 
No greater dishonor has ever been forced upon a people than that 
which the capitalist class is forcing upon this nation against its will. 


and among other measures recommended by said majority report 
were the following: 

1. Continuous, active and public opposition to the war, through 
demonstrations, mass j*elitions, and all other means within our 
power. 

*2. Unyielding opjxisition to all proposed legislation for military 
or industrial conscription. 
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•Hid there were also other recommendations, in the same vein, all 
of which apfieared, at the time, in relator’s publication, and which 
respondent craves leave, if he so desires, to present at the hearing; of 
this action. 

I wentv-live. Shortly thereafter, as respondent is advised and be¬ 
lieves, and therefore charged, to-wit: On or about April 27, 1017, 
the relator sought to inaugurate through the mail a chain letter sys¬ 
tem by depositing in great numbers, circulars addressed to various 
parties, of which the following is a true copy, to-wit: 

Address all communications to The Milwaukee Leader. 

The Milwaukee Leader, 

Victor L. Berger, Editor. 

Daily, except Sunday—20. Phone Grand 50fi(). 

Brisbane Hall, 528-530 Chestnut St., 

Milwaukee, Wise. 

Dear Comrades: When the Socialist Party in convention at St. 
Louis passed a resolution, calling upon all workers of the world to 
refuse to fight capitalist wars, they took the Ixddest and most courage¬ 
ous stand ever taken bv a txxly of men—not excepting the signers 
of the Declaration of Independence. 

The Milwaukee Leader is a paj>er of the people, by the people and 
for the people. Although it is not the largest or most powerful 
paper in America it has the courage to stand by what it believes to 
he just and right. 

23 The powers that forced America into war will do their 

utmost to destroy the independent press that op|>osod them. 
For this reason The Milwaukee Leader needs the support of those 
it fought for, those who did not want war. 

If you admire the opposition the Leader made against war, if you 
like the stand of the Leader today, if you want a paper in America 
to continue fighting your battles, will you do vour hit to help it? 
Do this bv sending the Leader one new subscription and mail two 
copies of this letter to others who are interested in our stand. Through 
a great series of chain letters The Leader can he made America’s 
foremost paper, and a paper whose power will l>e felt. 

While some are working for war, let there be many who will do 
their bit for humanity. 

Yours for peace, 

S. AMERINGER. 


Twenty-six. By representations and complaints from sundry go<xl 
and loyal citizens of the United States and from personal reading 
and consideration of the issues of the said relator’s publication, from 
the date of the declaration of war down to the time of service of 
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citation upon it. and the hearing granted it in pursuance thereof, 
whereof in its petition relator complains, it seemed to this respond¬ 
ent. in the exercise of his judgment and discretion and in obedience 
to the duty on him revised as well as by the general statutes as by 
the s|N i eial provisions of said Kspionage Law, that the provisions of 

the latter act were systematically and continually violated hv the re- 

• • %/ • 

lator’s publication: therefore he directed the issuance of said citation 
and the granting of said hearing which was duly and legally done 
and had hv and before said Third Assistant Postmaster General, and 
ujMin review and consideration whereof l>v this respondent, not only 
in accordance with departmental practice, hut at the sjK*eial instance 
and request of relator approved the action of the Third Assistant 
Postmaster General and suspended and annulled the second 
:M class mail privilege of relator. 

Among other matters and things thus considered by the respond- 
ent himself, on such review, and, as he is advised and believes and 
therefore avers, at the hearing aforesaid, was a tile of relator’s pub¬ 
lications for the three months next preceding the service of the 
citation upon it. to wit: .lime 17th. 11)17, to September 17. 11)17. in 
which occurred sundry editorials and other statements of the relator’s 
publication. 

During said period when the relator s publication was being issued 
and mailed, the government of the I'nited States was engaged in in- 
creasiiur its naval forces hv enlistment and its military forces both by 
enlistment and by the selective draft, and was also engaged in rais¬ 
ing the necessary funds with which to meet its cx|H»nscs in conduct¬ 
ing the said war with Germany by calling upon the citizens of the 
I'nited States to subscribe for and purchase the Ixmds of the I'nited 
States and other forms of certificates of indebtedness of the I'nited 
States: that during the same period the l nited States was mobilis¬ 
ing and training its military and naval forces for the conduct of the 
said war with Germany, and was engaged in calling u|m>u the people 
of the I’nited States to conserve food and render various services and 
in general, in mobilizing every resource of the I'nited States and its 
)>eople for the pur|>osc of a speedy, elfeetive. and successful prose¬ 
cution of the said war with Germany; that during the said |ieriod 
the armies and navies of the nations coo|>erating with the I'nited 
States in the said war with Germany were engaged in military and 
naval oj>erations against Germany and the Government of the 
I’nited States was supplying said nations from time to time with 
funds with which to promote their success against the com- 
k 2o moil enemy of the I'nited States and the said nations cooper¬ 
ating with the I’nited States. 

The following are a few excerpts, by date and title, from some of 
the aforesaid issues of said publication, the issues themselves being 
hereby tendered, together with the entire tile, to the Court: 
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Issue of June 18th. 
Editorial. 

An Invitation. 


I ho foices of commercialism aro in tho saddle. r rhe daily papers, 
with hut tow exceptions, are under the oontrol of the war advocates! 

“As a result, the i>eople are constantly fed with news and edi¬ 
torials calculated and intended to arouse the war spirit in them. 

“They are not permitted to know the rod causes and objects of 
the war. 

1 he claim is made that the war is being waged for the advance¬ 
ment of democracy, and, at the same time, the fundamental prin¬ 
ciples of democracy have been violated in our own country, bv re¬ 
fusing to pelmit the ]>eople to vote by referendum as to whether 
or not they want war, and as to whether or not they want conscrim 
tion, and in many other ways. 

“In this situation, it Incomes the duty of all those who still re¬ 
tain their senses to do everything in their power to get the truth to 
the people, to make propaganda in favor of the repeal of the con¬ 
scription law or its submission to a referendum vote of the ]>eople and 
to promote democracy in our own countrv.” 


o 


From the Same Issue. 


“A Statement to My People.” Taken from an article by Rev. 
John Haynes Holmes. 

* * 

“On the morning of Sunday, March 7, 1915, I declared in this 
church my absolute and unalterable opposition to war. ‘War’ I said 
‘is never justifiable at any time or under any circumstances. No man 
is wise enough, no nation is ini]>ortant enough, no human interest 
precious enough, to justify the wholesale destruction and mur- 
2b der which constitute the essence of war—War is hate, and hate 
has no place within the human heart. War is death, and 
death has no place within the realm of life. War is hell, and hell 
has no more place in the human order than in the divine ’ I then 
asked what ‘this means in practical terms today?’ And 1 answered 
‘It means not only that war is unjustifiable in general, but that this 
English war is unjustifiable for Englishmen, and this German war 
is unjustifiable for Germans. It means that this war which may 
in the folly of men come to America tomorrow, is unjustifiable for 
Americans.' 

“1 hese words s|>okon in this place more than two years ago, I 
must reaffirm this day. Nothing has happened in this period of time 
to change my opinion of war. On the contrary much has happened 
to strengthen and confirm it.” 

3—3104a 


J 
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Issue of .1 line 20th. 

“Why Wo Are in This War. 

“It is. of course, sii|>erfIiious to ask our government why we have 
entered this war. Any student of economies and oliserver of national 
and international jKdities, knows very well why we have entered. 

“There are at least six valid reasons. Here they are: 

“First. The Kntente Allies were practically at the end of their rope. 
If the I’nited States had not entered, the war would have l>een over 
l>y this time. All our capitalist jwpers admit this whenever it suits 
their purpose—they deny it when it does not. About $3,(K)0,(H)0,000 
of notes and other obligations which the allied |>owers owe to Mor¬ 
gan, Schwab A' To.—to the munition makers and exporters of all 
kinds of war material in America—might not have been worth much 
over 30 cents if the Allies would have lost this war. 

“Second. Industrial stin ks of certain kind—commonly called ‘war 
babies’ in Wall street—have reached fabulous prices. Their very ex¬ 
istence defends upon the continuance of this war. The end of the 
war means the end of their prosperity. Incidentally we may also 
observe that there are lots of war glory and promotion to be gotten, 
too, out of this war—for officers and generals—sons of the capitalist 
and middle classes. That is a minor matter, however. 

“Third. There is absolute freedom from labor troubles during the 
war. All resistance of the working class is simply put down as 
‘giving aid and comfort to the enemy* and, therefore, as treason pure 
and simple. 

“Fourth. Index* the guise of lighting for democracy in (Vntral 
Europe, our plutocracy and its government in Washington is now 
establishing an absolute autocracy in our country with the slogan: 
war necessitates autocracy. Even such a hot war patriot as Senator 
Reed of Missouri said that ‘no king, czar, potentate, Caesar or kaiser 
ever exercised such powers as President Woodrow Wilson. 

* * O 


27 Issue of .lull/ 13 th. 

Editorial. 

“War and Insanitv. 

<>* * * 

“This fact has from time to time been touched upon by writers 
at the front. It is said that in France there are certain closed cars 
which are used for the purpose of transporting the insane away from 
the front, and that there are sometimes long trains made up ex¬ 
clusively of them. 

“Capitalism, even in time of peace, is gradually driving the pe<e 
ple insane. Year by year, the number* increase. They have be- 
(ome appalling. 
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liom the Editorial Faye of tho Same Jssue. 

By H. A. Hague. 

‘Seymour Stedman, in an article published recent Iv in Tho 
Leader under the caption Democracy for Whom? asks several nucs- 
tions, among which are the following: 1 

“Are we asking for democracy for the Belgian king—and the 
mangled mblier pickers of the Congo? Democracy for the British 
kmg and his underpaid, underfed, undersized, population, most of 
, om could not ho enlisted heeause their souls and their hearts have 
keen destroyed hy a hrutual industrial system? Let us hope that 
may he one of tho terms of peace. 1 

Democracy for India, which has l>een plundered to the tune of 

; I K, "t O.OW.OWMMX) per year, and where gaunt famine crouches 
neforo vast exports? 

•Dcin.Ki-aey for Ireland, robbed for 700 rears, and butchered for 
tier patriotism when she protests? 

W hose democracy and lilierty is the ohjeet of our divine mission, 
y ith hlilm Loot as the Herald of the dawn? 

My father was Herman; my mother was English. I love the 
people of Ml. these countries. I am an American hut Mh mv 
Mriotisin and religion was stated hy Thomas Paine, who said: 

J lie \\ orl<l is my country—to do good is mv religion ” 

Issue of July 30 th. 

Ed itorial. 

“The Iviissian Constitution. M 

<•* * * 

I ho Constitution of the Cnited States was purposelv made difli- 

cult to amend, m order that we might not have democracy in this 
country. 

“* ** 


*J8 


From the Same Issue. 

Editorial. 

“(messing Contest. 

The national Imard for historical service is conducting a prize 

competition for teachers on the subject, ‘Whv the United States 
is at \\ ar. 

•dn ooch state a prize of tfloO will he paid for the Ixwt guess, and 
a prize of fjwo for the second host guess. 

“Me call it a guessing contest because it is evident to any sane 
poison that if there were any general understanding as to whv tho 
nation is at war there would be no occasion for such a contest. It is 
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just because most of the people are not able to discern any good 
reason for our being at war that such a contest is planned. 

“No doubt it is expected to gain two objects by means of the con¬ 
test. First, to get a great numl>er of teachers in favor of the war 
by throwing out a financial bait to them. Second, to convince 
others that there is some good reason for our l>eing at war. 

We socialists already know ijuite well why the nation is at war. 

It is at war for commercial supremacy as the Chicago Tribune 
practically admitted some time age. 

Wo are at war for the financial lienefit of the capitalists of the 
Fnited States. They desire imperialistic dominion, in common 
with the capitalists of England, in order that together they may 
control the world and reap fabulous financial gains. 

This is the object. 

It d'>os not necessarily follow that this will 1 k? the result, however 
of an allied victory. Things do not always turn out as planned. 

Any teacher who wants to win a prize had better not give this 
true reason. 


If she does, she will no doubt l>c awarded the booby prize. 

For our dear capitalists don’t want the true reason known. That 
would make the object fail utterly. In order to get the people to 
support the war vigorously, it is necessary for them to try to fool 
the |K»ople by making them believe that the war has an entirely dif¬ 
ferent object.” 


From the Same Lvwe. 
Editorial. 




Kenienilcr Tonight.” 


“Again we wish to remind you that the meeting for the organi¬ 
zation of the Milwaukee Branch of the People’s Council is 
20 to be held at the Public Library building this evening. 

Never mind the heat. Come anyhow. 

It is also hot in the trenches. The high cost of living, and the 

other evils and sacrifices incident to war, are getting hotter in this 

countrv continuously. 

• 

The Peoples Council holds promise of ending tlu'se evils, or at 
least easing them. If public opinion counts for anything, this 
organization, by focusing the desires of millions of the people for 
peace, will bring ]»eace sooner than it would otherwise come. So 
we can afford to brave the beat in order to carry on this exceedingly 
important work.” 


Isxuc of July 3l#f. 

Cartoon of the Liberty Bell. 

V 

“The above cartoon was one of the subjects which the post office 
department considered objectionable in the August Masses and 
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''•Inch caused a decree ImrriiiR the issue from the mails \ ten. 

It*tic of August 1st. 

Editorial. 

“The International Must Act. 

(t * * * 

crois { - m!i e •■mlT' 1 ' , l!Hlisl ' hl ! vc . sc, *< their statesmen and K en- 

7' «i'o them*I>iHions ofaUTinKffL'.” 

Surely every American wishes from the lx.tt.mi of his heart that 
earth'' J »nf « 11,1,1 «H«l'l«.r from tho face of iho 

jxindimj classes in’l^iami ”K "°\nTKv'kiVl'iITT 
Jons of tierman working ,,o,| Jai.dincide I • 

? ‘\mn,T r; , r IV,m ' 1,0 Si| f er f«r democracy tlian before. 0 "" 

<.f arms a people as intelligent and as edu. ',<^1S ™ 

;}() If l7w v','. ! ,f « ,>ve, ' n " ,ent <lle <ha-mans are to have. 

ipigglSisP 

Issue of August 2nd. 

Editorial. 

‘‘Difference of Opinion. 

v 2; suszfc'^ssrA 
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‘•Just w ]iv is this so often ro|>eato<l? One would he led hv this re|»e- 

tition to believe that there must !«• some doubt alamt it. 'lie doth 

protest 1 1 h> much.’ , . . . 

1 -A, . . the voimj; men U-tween 21 and :il there seems to Is? a 

di Herd it view of the subject. They do nut ask each other, ‘Have you 

had the honor to Ik* drafted? . M 

‘•On the eontrarv, the question they ask is, ‘Ihd you escape. , 
‘Were you caughtV’ These and questions of similar tenor are the 
ones you can hear if you mingle with the young men. 

Issue of August 3rd. 

Editorial. 

“The Hemocracv at Home. 


•»* * * 

We must never forget that there are about thirty billion dollars 
to U‘ -pent, hundreds of generals and many thousand other othcers to 
U‘ created. If (iermany should declare for democracy—we would 
either ‘not believe it.’—we denounce it as a lie, a plot and a new 
trick—or we would have to tight to ‘establish law and order, t<> safe¬ 
guard our future, or light for any other reason. Otherwise all the 

‘war babies in Wall street would die. . 

“ \nd a* for our constitution— every IhmIv who has studied that 
document and its history knows that ‘the men who fashioned the 
symmetry of the republic’ never intended that the constitution should 
guarantee democratic freedom. 

w* * * •> 

:\\ “These are the |H>wers of our president in times of piping 

peace. He has often 1 >oo.n called ‘the autocrat in a frock coat’ 
to distinguish him from the old world autocrats in unitoim. 

“Hut the war legislation that was kicked through the rubber stamp 
congress during the last five months has added immenselv to this 
supremaev. He now has greater authority than Jengliis Khan, the 
ruler of the Mongols and the conqueror of the Russians ever possessed. 
Nevertheless, we realize that Woodrow W ilson must have such sur¬ 
passing preponderance in order ‘to make this world safe for democ¬ 
racy’ and also to save the investments and lamds of Pierpont Morgan 
and his friends. 

“The trouble is only that Sir Roger I/Estrange, the European press 
censor, was right when he slid: ‘The people have an itch for taking 
part in the affairs of government.’ And some of them still think. 

Issue <>f August Ath. 

Editorial. 

“Squirming Jingoes. 

“It is ludicrous to see the jingoes trying to squirm around the clear 
opinion of llannis Taylor holding the conscription law unconstitu¬ 
tional. 
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an< 1 sl\o!ve/l'' t '‘l!!ll'aj'l^ol'Vior"‘an’,l‘V><.u'i i .’ 1 ^'> V'‘° hi9to, 7 of ‘>' e ■•■«««• 

lar army come under (he head „f In ji;, a S “- ‘, lers ou,SI(,e " f the regu- 
eisbus of (he courts T,, ,, ,i 11 ll,,u \ 1 hls ls »H sett ed hv de- 
tl.e facts, it is a mere e^n TlV .I an "'' <><** not ebange 

J " ! rnd ""I! ,hey are “ > ,art °f theUudar n lny ni eVe " by <l,e 

scrim army f l,erefore - ,lle «>n- 

"f me union, to suppress insimclLn W!" ' , °. < " ie< '"le the laws 

, ‘dt follows necessarily lc Z ' ‘"" i 1,1 re I?“ l "'vasions. 

sale of the ... It Van only be u'Vd fi"! th'ct hf” 11 ' sent 

tioned. • l, ^ eu 101 t,le three purposes men- 

the legal point i n y ofyV'f' 1 n d Vl a ■!! b 1 h V''' "'r° are . il * ,,e to understand 
know full well that such is the ease ' t, ' " 1 " of t,le constitution— 

« ho will not see. Tliev know tV.ev JiT "mi"" 6 T l ’ 1 "" 1 lw ,hose 
••onstitution if they send this ..J,,, ', "'l 1 , 1 *'dohberately violating the 

to do it anyhow. And they will try n V* * 16 f<Hln ! r '’- 'i’hey intend 
tend to Isdieve that it is'entii ' '°", a s . ,ral K llt face and pre- 

'>>y will lime «>me of their {eml liirhtsVss ,h ? 
funs on the suhjec-t in order to stye their hu^° lo " S " 

judges^of "th'e eoint are In eTu/stanf aW r i,self ' Tl,e 

people who are backing the war and' lie' '1 < ' llLSS of 
absorb the jingoe sentiment i ‘L ?' ""« ht very easily 

decide the Vase in ac'VX .ce wh l', ‘ T “! Ut the - v " oulil 
constitution. prejudice instead of the 

“But we hope not. 

l'ower to pVist'ipor/tlm consbhiTfmmlitTofl'’^ '"f have anv le « al 

assumes that i>ower and w« wi<). if ‘ / • , vs ? f . congress, hut it 

if it must decide it at all. '° u ( ^ 0(,, ^ e this question right, 

•Since the ^d’ininistratimi“mi''not'bu't°!° !! le su l"e ,n e court at all. 
tutional. it should settle the nc J k " .! l,a * ' lie law is uneonsti- 
not sending the troops abroad .” ' ° * un ^ * le constitution and 

Same Issue. 

Editorial. 

“Why Not?” 

that the sol^object'of tlie^nitoil**State I0 - rit> *i— 80 rUns tlle ro l ,ort — 
many. " e 1 ni,e<l States »' the war is to lick Ger- 

gathers the idea tliut^t ^'("w intemio^onh 11111 ' 0tIl< T so,lrees °ne 
country to prosecute the war to the mint J 7T' ew tlmt in ‘ hi « 
whip Germany to a frazzle so that v f lllltar Y pon< t>'0< That 
the allies, or any desired peace Verms wl,„i y <an f (!lvl( led among 

tated by the allies and GemianV haVe nthino m " ^ *?**'?* ^ 

ever. ■ a ' e nol] nng to say about it what- 
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“This may be only a bluff. We do not pretend to know. Under 
tbe vicious undemocratic secret diplomacy system wbicb we luive in 
this country—and in all tbe Mligerent countries except Russia—the 
slave people are kept in ignorance as to what their masters, intend. 

“Hut if such is tbe intention, we have no hesitation in saying that 
it is unworthy of a great nation. Peace without victory is just as 
patriotic now as it was last December. 

“Such a course would sacrifice millions of our own young men, and 
also millions of tbe men of the other Mligerent nations on ln»tb sides 
of the battle line, in a war of subjugation. It is the same object 
wbicb was sought by tbe semi-lmrUmms military chieftains, Alexan¬ 
der tbe Great and Julius Osar. The word ‘subjugate* comes from 
two Latin words, ‘sub* and ‘jugum,’ meaning ‘under* and ‘yoke.’ It 
therefore means, literally, to bring under tbe yoke, like an ox. and 
reduce to utter submissiveness and oMlience. 

“Are we to s|**nd millions of lives for such a purpose? 

“On the contrary, we should make peace just as soon as an honor¬ 
able peace can be made. 

“And from all indications, Germany is ready to make such a peace 


now. 

“Let tbe allies offer to (‘liter into a peace conference. 
Should such an oiler l*> refused by Germany, tbe position of 
the allies would In* immeasurably strengthened. Hut we do not M 
lieve it would U* refused. We believe 1 it would result in a peace fair 
to all. 

“Whv not do it?" 

%> 


Issue of August G//<. 
Editorial. 

Tbe Matter With Russia. 


“There is a great deal of discussion going on as to what is tbe 
matter with Russia. 

“It is quite well recognized that tbe Russian soldiers are not cow¬ 
ards. They have proved their undaunted heroism too often in the 
1 Hist for anyone to bring such a charge against them. 

“Why is it. then, that they give wav and retreat, instead of light¬ 
ing? Lots of people are guessing at tbe answer to this question. We 
will add our guess for what it is worth. 

“Our guess is that tbe phenomenon is caused by Russian distrust 


of tbe other allies. 

“The Russians stated their peace terms—no forcible annexations, 
no punitive indemnities, free development of all nationalities—with 
perfect openness and candor. 

“They bad a right to expect that, if their allies were honest in their 
intentions, they would unreservedly accept these peace terms. 

“Hut they have not done so. 

“On the contrary, the authoritative statements and semi-authori¬ 
tative statements issuing from tbe other allied countries, while not 
open and frank, always carry tbe idea that military subjugation 
must Ik* bad lx*fore peace will l>e considered. 
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, .“The 0 tT2 S r l ' er \ t T7 con< l uest ' 

" should we li K ht for u j 1|ls , •* A,l ‘ 1 ,lle .y “k themselves, 
terms that we have stated 1 ' When n>>‘ the opposite of the peaee 
;>• <>«"• «Hi« would bring ^'»>"«* ,hese160118 

'’otiquest if and fighting their battik 

should withdraw, unless thev defining A no f V ettor that we 

^(khI by accepting tliesc fair terms -m 1 *^° W 4 lat ^ 10 ^ r motives are 
‘•This is,mV l«rt uo^sa' mZ ls' ,1? g M »J >ro P« i n* peaee?’ 
up the situation. ‘ • 11 K ,,ssl an soldiers have sized 

«i>o 1 ‘ ^!it^! y siat^horw^;^ir sz ^ <* 

pa pel's are full of expressions to the efferthat tlJ'Tu F ° r ,he8e 
, 1,1110 the war until Germany is crushed tL i allles . ,nu8t «>n- 
peaee without victory’ sentiment into tl,e liiselrd ” WVe hP °" n tl,e 


from the Same Issue, 

Editorial. 

“A Big Business War. 

IheTiiten^ «ar is a war of 

another group of nations c u h n in n ‘gainst ^ 1C big business of 

2 *** i( * 

ftoja 1 an.l plenty Ilia! ,?£ a^hasVneTmen’i war 1 "" 1 " rUbbe<I in<0 us 

lA° f " IP W « -o« A* not intend to do the 

“Not on your life. 

“In fact, one of the sneakers , . , 

urging them to he liheml finm.cinllv fnmklV s'dd 'TT^, in 

(lon ’ 1 8W 

few financial S 'C* ‘ ho "’-,T i11 T k * 8 

I o them, patriotism and profits are the same. 

except big bulin^’ haXIs"’'mVIheTr '"tllr ° VOr ,ho " v,r 

.. A » j •«-«'.. . 

T/icy!" ” * " r - “ J «» <*j« i> proB.., „« 
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Jam? of August 1th. 

Editorial. 

“Forces of Evil and flood. 

“ v ,h„H while ago in an eililori.il alH.nl the Peoples Council 
we said tlmt the forces of evil are thoroughly organized, and that 
through the People’s Council the forces of g«H>d arc organiz- 

'r, 1,1 "The New York Times .piotcs this expression and says 

that hv forces of evil, we mean the mass ot the American 
people, and hy forces of good, we mean the anti-patriots and the 

10 '“Of°TOur^ n the Tiniw is not really under any misapprehension. 

“Nevertheless, we arc very glad to tell the I lines and evcryl-ah 
else*what we mean hy the forces of evil and the forces ot good 
“Hv the forces of evil we mean the profiteers who loiced the 
United States into the war for their own financial henelit and who 
,,e engaged in hinging for the war with all their might \.st 
loins of money were loaned to the allies hy American capitalists. 
\s there was some danger of the allies l-eing defeated, diese im¬ 
mense investments or speculations seemed to he in jeopardy. I he 
munition manufacturers and food spoon ntoiv were «»'>»»>? " \ ‘ 

,I,riving trade, making huge profits hy lie ping to kill and mai l 
millions of human I-rings. The whole capitalist class desired eon- 
mercial supremacy for the Culled States m order that the\, 
capitalists, might get still richer. 

“Those are the forces of evil. . . . 

“They urged us into the war for their own sellish financial in- 

U>, “\nd thev are urging us to stay in the war after we could make 
honorable peace hmmse their selfish financial interest requires 

I hut thev in conn.. with the capitalists of hngland should ion 

Mier the world in order to control the commerce of the world amt 
■ ole un still more enormous fortunes than they have now. 

“ttv the force* of good, we mean the mass of the American peo¬ 
ple. who never wanted the war. hut had it thrust upon them against 

their will, and who now want peace. . . , . 

“The masses of the people are honest. They despise the devious 

I rick v wiles of the capitalists. Unlike the capitalists, they are nei¬ 
ther anxious nor willing to fatten off the corpses of their fellow men 
Thev do not relish the idea of our great nation indulging in a wai 
of aggression for the financial benefit of the capitalist class. I he\ 
want our government to offer peace on fair and reasonable terms. 

‘•Put—also, unlike the forces of evil—they are unorganized, joi 
this reason, the war was forced upon them against their wishes. tor 
this reason also they have been unable to make their influence felt 

“The People’s Council affords them an opportunity to become 
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wganized and uso their influpnco i 

"» ^ <>«i »r 
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I" huh the Sonic Ittaoe. 

Editorial. 

“Ain t it Fierce? 

I he Jingoes are hunting for a slogan. 

, \ ' h, i" The >- waning (<><■.. 

fetching 1 IS" 'T , T, * cv -v- ■>*«... .. 

of 11,0 people \s c A *, ,f 1 fct, ' l, <* ‘»*e enthusiasm 

racy' lacks ‘kick.’ ' ' f '’ ■ Iwlce tlie world safe for democ- 

' We might add dial it also lacks truth li.it lint note . rr 

ferenco to the lingoes make> no dif- 

* * 

with?" ' '' lie,VC llHVC “ Mi, '° l *'K «ar and no slogan to light j, 

“Yon hou"ih l,1 | < I'* Sl11111 ,UIVe 1,1 << ’" IC to lllc rescue, like Betsv 
slogans. 1,1 "' e ,,a '*- V ’ J,n ^' i "“ 1 "take one. We're long on' 

"Make the world safe for Morgan's millions' 

" 11 «''*!• « emocraey. up with autocraev! 
heineinher the price of coal! 
lie kept us out of potatoes! 

are suitable, w e have lots'more !nm/nut/ ,mVC ' " '"’" C ° f lh<se 

*s., ; . Editorial from. Ilia Same 

“Who Are They? 

t/ 

'n l ,r ( '"' l .' krll . IRlli " 1 " made hy the committee on foreign 

:;,^XfoKg 

■ tn: together the toiling masses of all countries in lihalf of peace'''" 

ftSS? ^fiSsSuriSssSit 

11 is because they suspect the motives of the other allies 

Ins statement made by the foreign affairs committe of the work 

;i;;:;; ,in d i!ol<,,ere would see,,, .1"«„rSr; 

«/ 

er . “. ,, ) .T' uW '* '"'erosting to know just who the wor'd im 

** , ISt 'i are ' v,l ° h . ave co,ne under the suspicion of the Bus- 

Mails as trying to sabotage peace. 
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“Do tlicv include the high officials of the 1 nited States who aro 
withholding passports from the Socialist party delegates to tho Stock- 

holm conference? . , 

“Have the Russians concluded that these gentlemen are woild 

hnperialists whose plans of world imperialism might he interfered 
with if peace should result from the Stockholm conference and who 
therefore prevent the American delegates from attending. 

Isaac of A ayast 10 th. 

Editorial. 

“Kaiserizing America. 

“We hope the new food law may do some good. If the president 
and his man Hoover reduce the cost of living, so far so good. 

“But we desire to call attention to the fact that tlx* passage of 
this law is a distinct case of Kaiserizing America, even more than it 

has hitherto l>een Kaiserized. 

<•* * 

Editorial From Same Isaac. 

‘‘Traducing America. 

“Mr. Root savs that the onlv anti-American feeling in Russia 
‘is among Russian-Americans who swarmed to Rctrograd l»y the 
thousands and showed their gratitude to our country hv traducing 
her.’ Isn’t it funny that America was criticized only hv those who 
knew the most al>out America? 

“Isn’t it funny that those who had confidence in America were 
confined to those who knew nothing alsnit America? 

“Yet. we do not have to look far for the reason. 

“Those who know nothing aUmt America have Been fed on mis¬ 
statements from maiiv sources. They have an entirely erroneous 
impression of this country. They think it is a great free democracy. 
They do not know that it is a hide-1 mund plutocratic republic and 
that it is a financial autocracy as well as political autocracy. 

‘•Rut the thousands of Russian-Americans who swarmed to Rot- 
rograd and ‘traduced’ America do know all these things. 

“They know alxmt the massacre at Ludlow. They know about 
the frame-up at San Francisco. They know the conditions in the 
steel and mining and hindering and other industries. They know 
how the capitalists use tlie police and the troops to put down 
38 strikes and keep the workers in subjection. They know how 
workers are deported from their homes. They know how 
workers are hanged by the neck until dead. They know how wo¬ 
men are denied the ballot. Tliev know how the cost of living climbs, 
while wages are kept do wo. Tliev know’ that every few’ years there 
are millions of unemployed who are allowed to starve while the 
capitalists go serenely on with their lavish merrymaking. 

“We imagine that the Russian Americans told some of these 
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.. »'• ■<-' wnuiilcia ,1,1, 

srSvissr^' •* *> *»• 

* mt€ °f ‘1 ugitst Eleventh. 

Editorial. 

“(luiniiig Russia's Confidence. 

Mirm,( K |7,’!t Si \'| S "V" republic nods most is . ls - 

«;s. 11 M:rrk i ;:;; 1 :x w :::;, un i ,w ^’ •;.t 

.w S'S;,r 1 s 

s z^cJS^rCiS: *. . 

of Mr IWs . H M "'"'M'ro,.,l in, 

theorv. ' k ’ lll0 > would »*'» to corrolionite our 

7 V 

z^K.’iS^..... 

‘••Iiisl how arc these doubts dispelled-' 

^• I horo are Iwo ways in which they may he dispelled 
t*nc wax is l>v eohiir rirrlit |i lt a.i ,i ,* 

program, allowing AmeHe U red llC prese,,t ''.'poerili.-al 

" ar for’eo,.trial’(alproinaev' 1 and 1 h! T^’ 'T*'"""? < lle 

dcavorin <r to fool Rikkih i .. ' r , 1 . ( l (>,|| ina.tion, and en- 

not tnean what ,hev.r ' S ' m ' e d, «’ lom « ,fc "‘“cnees’which do 

in ,h<7 rnhed :l |pNsi-7 <0 dishi 11 <> democracy 

f<» make peace with the world on tli#w** T * >e ‘ l< ^ <( J nns : ? n <Ieavoring 
confidence hv deserving it. ° el,,,v ’ a,1< l fining Russia’s 

“£| ,e I ; lttcr is * w,1 »t we ought to do 

clo-h^r-he;;^/^^ " W ‘ 1,0 uw " ,e >"«* likely to 


go 

issue of’August \Ath. 

Kditorial. 

“Holden International Conspiracy. 

and^Tories'hT(-7isten,-e°t<!'k'7h‘'“'*°“i'! <0ns,,ira< > r ,,f ‘apitalists 

"»**** ^ 
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of cour- 0 . All the el«|>-trnii iilxmt 'li^lit for democracy and against 
autocracv' is |mro swindle and was never even thought of when the 

war broke out. 

* * * 

-The fact is the ‘(iolden International' must have war for a hun¬ 
dred reasons—especially for the one paramount reason—to stop, it 

possible, the rising tide of Socialism. 

»* * * * 

“The "overnment of the United States has already taken steps 
•to block~the attempt* of the bed ratals of making peace and ‘or¬ 
ganizing the world on a Socialistic basis.’ The English. Russian and 
French governments are not strong enough, of course, to emulate 

the noble example ol our administration. 

“Put Sam (loinj^rs has. during the last :»0 years and :»U days re¬ 
peatedly expressed bis disapproval of the International Socialist 
movement and bis love for the capitalist form of society. 

In?H€ of August - 0 th. 

Editorial. 

“The King Salutes. 

**lt was so idee of King (ieorge ot England to salute the Ameiican 

1 * l Tho American people have been waiting and longing for thi^ 

soulful hour. . . f 

“We remember with keen regret the fact that our boorish tore- 

fathers seemed to have an unreasonable grudge against King 
(ieorge the Third. They had a foolish notion that kings were un- 
neecssarv. Thee imagined that, in order to have a demociac\, it 
was necessarv to'get rid of kings. For a long time the lovely school- 
ma’ams taught the voutli of America that King (ieorge was per¬ 
fectly awful and that we must always revere our heroic ancestors 

who put a crimp in bis ambitious plans. 

-put it is a joy to know that it is no longer thus. At least the 
heinous sin of our revolutionarv grandsires have been revealed to 
us. We now look back with shame upon their dirty deeds. 
|0 “And yet, how could they have been expected to know any 

1 K*t ter 

-They didn’t have any Ficrpouts nor Woodrows to tell them. 
“Thee oidv bad (ieorge Washington and Thomas .leflerson and 
Penjamiu Franklin and Thomas Paine and a lot of other similarly 
prejudiced folk. These guys made unkind remarks aUmt King 
(ieorge. They biased the minds of the people against his gracious 

majesty. . 

Oh that Pierpont and Woodrow had been there! 

“The whole history of this nation might have l>een changed 
Instead of stealing off in the dark like we did, and leaving England 
in the lurch, we might today have been proud subjects of King 
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lx « why mourn for what might I,»ve l-eon* 

'lie em*o?V!?w 'Z'Zu'tflZ t* "'"I."* lmvc 1,1 ]tt * 

.- 'i« 

I ssu p of a a (just 21 st. 

Editorial. 


* * * 


It 31(lit PS il IhjJpTCllCP 


sr- .; 1,1 ,* ™, , r ”«» 

induaHo ... |„. tukvn .. ... in ....i.V u. i ,! !T“ ' t 

izr' *“•.«*...?t ,x twfs ;;.r 

Issup of August- 23rd. 

Editorial. 

“Abolishing the Presidency. 


u * * * 

into a eruel war ugidnVitsVvi!li 1,M ? I' lull « e l,l ‘“ nation 
'«*» »U*uLZ'£ tuition S?* 

ftii^W to riLSriSln‘ iS-''In wan 

a de.noeraey °" r nu " on fails to he 

41 J‘.\U along the line, the president has too n.ueh power. 

ex2w„r«lftf.eIiUCiS‘. lm " S, ' lf ,' | a " l 1 , r , « 1 ' -■ | '-<lx‘d with and 
lighting f.,r ;ie'r ri u'v' l,lw,,,l - v Min « »'«• »e are 

"Learn, brother of .Russia. Learn front ns, before it is too late. 

Another Editorial from the Samr 
‘“One Instance. 

r,te d h m “ "t 1 ?' 1 ... - c.„. 

'its * 

-*». 
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one year out of school and this devoted family of three had begun 
to enter into the reward of their long lalx>r. 

Then the draft came—and the young man was called. 

As I took that mother s trembling hand this morning, moist from 
the wash-tub, and saw the tears coming down her checeks as she 
struggled to say to me what was in her heart, those words of the 
secretary of War Hashed into my mind. 

*| am immensely proud of what has been done. 

‘•Mr. Secretary, if you could have on your heart for one hour the 
burden now felt by the mothers of America it would crush you. 

“Multiply this woman hv many thousands and we have a slight 
realization of the tragedy that is going on in our midst. 

“Is it any wonder that those who know the cause and the object 
<»f the war feci that all that is sacred in America has been profaned 
and outraged?’’ 

Editorial from Same Issue. 

“Dead as the Mummies. 

“We are informed that in Canada the war spirit, with the excep¬ 
tion of the newspaper headlines, is as deatl as the mummies ot 


“In the United States the war spirit, except in the newspapers, 
never was any more alive than the mummies ot hgypt. 

“We are glad to know that it is dead in Canada. Me hope it is 
equally dead in all the other warring nations on both sides ot the 
battle line. If so. it means that the people of all these nations are 
going to vigorously insist upon peace and compel their va- 
42 nous governments to act tor peace soon. 

Editorial from Same Issue. 

“Sutiicient Reason. 

"The debate over the war revenue Will brings out the fact that the 
tird two years of Americas participation in the war are exported to 
result in the expenditure of !f4(*,t»0lt,(Kt0,0t)0 and in the killing or 
wounding of 400.000 men. 

“We have just one suggestion to make in this connection. 

“That suggestion is that you should join the Socialist party and 
the Peoples Council, if you have not already done so, and work lor 

peace. 

“Is anv further argument needed. 

Editorial from Same Issue. 

“The New Autocracy. 


a * 


‘ In the popular phrase of the day, congress lias agreed to ‘let 
George do it.’ And the result is the creation of a virtual autocracy, 
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S ^ 1 X ‘f nan ‘ bo , th t0 the Ie«er and to the spirit of the eonsti- 

• *] 1 an ' one "^ H) ventures to criticize the wisdom of this pol- 

president/ ' voudlsafed is “ hysterical ai)pcal to ‘stand by the 
* * * 

"Today the ease is entirely different. We are tlireatened bv no 
aimwl insurrection in the United States and the political heirs ol 

SiS llSon "'V‘ h -»l--ed are now in 

UM .Tw .i l, ? " , T' ho ' ve . ver > engaged in an undertaking 

upon which the framers of the constitution would have looked with 

horror; namely, military intervention in an Euro, J, waT” 

Issue of August 24th. 

Editorial. 

War Profits. 

'. Ve al "; ay . S knew ,he " i,r profits made by the big cap¬ 
italists ot the United Mates were immense, and it is prettv hard to 

'to STf iftT ? 11 ,uiy,hins d, . mg V iat line ’ " e sha » to 

less up to the fact that we a re-amazed at the colossal profits set forth 
m the minority report of the committee on finance sullndtted to 
the l nited Mates senate by Senators U Follette, Thomas and Gore.” 

rhere. is no further need to ask why we are at war. In these 
figures you have the reason. Had the war eome to a elo.se, 
h. hose profits would have been discontinued. Here you have 
■ . . . 10 reason why a desperate effort is made to deceive the people 

into believing that we are lighting for democracy. Here you have 
the reason why free speech and free press are curtailed. Here you 
have the reason why the constitution is being trained in the mud 

traitor'"" m ' e 1 ,e reason " h - v everyone who wants peace is a 

Couple these profits with the loans made to the allies, and the lust 
for commercial conquest of the world, and you have the whole story 
“a at ,i" ar ’ sacrificing life, property, comfort and morals, in 
older that the ravenous greed of the plutocrats of America may be 
stil further satished To call them hogs would be unfair to the four- 
footed hogs The four-footed hogs lie down in the slop when they 
have enough. And the four-footed hogs do not live on carrion either 
Hut these plutocratic beasts never have enough. And they feed upon 

the corpses of men slain in battle.” J ^ 

* * * 


From the Same Issue. 

“Censoring God. 

The publishers of Bibles are away behind with their orders The 

war created an unprecedented demand for them, especially for the 
.New lestament. J 

5—3164a 













34 the united states of America ex rel., etc., vs. 


This is good news. We hope the purchasers of these books will 
read them. 

They will probably have to do it on the sly, however. Tor, as you 
know, the Bible is treasonable nowadays. It says, “Thou shalt not 
kill.”' This infamous doctrine has U*en put over on the human 
race for a long time. But our latter day commercial and political 
saints will have none of it. They are a whole lot wiser than Hod— 
who is said to have given the commandment, “ 1 hou shalt not kill 
to Moses. They have amended the commandment by striking out 
the word “not ', so as to make it read “ 1 hou shalt kill . Befoie an\ 
more Bibles go to press, we suggest that that word be gouged out ot 
the plate. Of course, it will leave a blank spot on the page. But 
that's all the better. It will call the attention of the present and 
future generations to the fact that our wise commercial and political 

saints o\ rruled (lod and censored Ilis word. 

Then, they must remember that the New Testament reaffirms the 
above mentioned commandment. But that isn t the worst. It also 
adds a new commandment.—“that ye love one another. Now isn t 
that horrid? That will have to be gouged out too. 

And, while we are about it, let s gouge out the place where it 
says ‘Blessed are the peacemakers for they shall be called the chil¬ 
dren of Hod.’ 

There are a numUr of other anti-bloodshed and anti-hatred ex¬ 
pressions that also call loudly tor the chisel. W hen the cen- 
44 sor gets through, it will Ik* a badly speckled Iniok, but it will 
be safe and highly moral. All the treasonable utterances 
made bv Hod and Ilis Son will have l>eon eliminated. 

And the war fan preachers will no longer l>e embarrassed every 
Sunday when they go to read the scripture lesson. 


From the Same Ixsue. 


“Iloine-made Camouflage. 


i . * 


()ur officials at Washington autocratically refused to refer the ques¬ 
tion of war or no war to a referendum vote of the people, as re¬ 
quested by vast multitudes of the people, but they try to disguise 
their autocracy by asserting that it is a war for democracy. 

The same officials autocratically enacted the conscription law, in 
spite of the insistent demand of the people for a referendum vote, 
but they try to make it appear that the conscripts are to fight for 

democraev. 

The post office department autocratically bars from the mails cer¬ 
tain pa pel’s and |>eriodicals because they stand for genuine democ¬ 
racy, but endeavors to justify it oil the ground that it is necessary 
for the promotion of democracy. 

Many scores of newspapers, not wanting the people to realize that 
the country is engaged in a war for commercial conquest and world 
imperialism, daily make believe that it is a war for democracy. 
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<lom!iH(i'n lk °f U \ lllK • l '° llcr !ll r‘ l5c| K i,lll ‘- and try to justify the 

7 , " • ° An,m< “" 1 men from their homes in the 

name ot nomocracy. 

And so on down (lie line.” 


I sane of August 25 th, 
Editorial. 
“Observation.” 


<•* * * 


i i o t.° f 10 ? r ° at n . ia J° nt y of the people who have not dis¬ 
played (he nag in (heir windows or otherwise? Are they wicked* 
Are they unpatriotic? Are they pro-German* 

Not at all. 

1 he only (rouble with (hem is (hat (hey reserve (he right to lie 
(heir own judges as to whether or not the Hag is being used for a 
good purpose. \\ hen they believe that it is being used for a bad 
purpose, they do not want to further (hat purpose by dis- 
1 > playing it. If they believed (he purpose to l>e a good one 
(he whole city would l>o fluttering with flags, and no jingo 
paper would need to say a word in order to have (his done. It would 
be done spontaneously. And the jingo papers wouldn’t want it 
done, for if it were a good purpose they would be opposed to it. 

The masses of (he American people have the flag in their hearts 
all right, e\ on though they do exercise their conscientious discre¬ 
tion as to when they shall display it on their houses.” 


From the Same Issue. 

“A Crystal Gazer.” 

“When it comes to secret diplomacy, our administration at Wash¬ 
ington is a past master. 

Tt seems, however, that our administration does not have any¬ 
thing on the foreign office of England in this respect. In an article 
in London Justice, II. M. Ilvndman says: 

The one idea of our leading politicians in the foreign office and 
elsewhere is to take our pay and to lie to us persistently about our 
own business. That is the plain truth. 

Ilvndman is himself a war fan. It is therefore, not probable that 

he would criticize the powers that Ik? in England any more severely 

than thev deserve. 

«/ 

If he can see as far as the expression quoted above would indicate, 
it would seem that it is high time for him to come out of his three- 
year trance and throw the whole weight of his influence into the 
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scale for peace. He is a crystal gazer. The capitalist hypnotists 
directed him to fix his gaze on the hideous German monster until 
lie forgot all other monsters and came under the spell. 

We have a few crystal gazers in this country too. While under 
the influence, they can see nothing hut the German monster. All 
hideous monsters at home are as if they did not exist. 

But we are glad to say that all the Socialists except an insignificant 
few are clear-headed. 

They can t he hypnotized bv the capitalist wizards. They know 
that the greatest enemies of the American |>eople are at home. They 
know that the war is a struggle of the capitalist class of one group of 
nations against the capitalist class of another group of nations, and 
that each side is using the workers for its own purposes. Having 
grasped this class basis of the struggle, they are proof against the 
machinations of the fakirs who would hypnotize them and make 

them dance to the jingo music.'’ 

* * * 


46 


Issue of August '11th. 

Editorial. 

“Looking for a Place to Light?’’ 


* * 

• 

Our own private opinion is that God still believes in the com¬ 
mandment. ‘Thou shalt not kill', and in the saying in the sermon 
on the mount, ‘Blessed are the peacemakers for they shall he called 
the children of God’, and that, therefore, if lie is taking any part 
in the matter, lie is on the side of the People's Council.’’ 


From the Same Issue. 

“Cleaning up the World.” 

* * 

Babies dying like flies for lack of the necessaries of life! 

Are we not a lovely hunch to start out to compel the world to he 
good?'’ 

Issue of August ‘ISth. 

Cartoon. 

“Stimulating Business.” 

“The decision of the alliance to hold a national conference at 
Minneapolis, al>out the time when the People’s Council conference 
was to have been held there, is another action which shows that it is 
a cheap imitation—with hard emphasis on the word “cheap”; but 
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finding a hall to moot in.* * 1 llot lave an > f difficulty in 

Imitation is the sineerest flattery.” 

%/ 

h tovh (he iSame Issue. 

“Military Moh Violonoe.” 


t( * * * 

n.i^!S"Se.l« tri ' ,te " ,ay n “ 1, '- V -Mi- l-o.vs for 

SoMilr't'' lK ’ VS d ° " ot "'» ke .'i''e distinctions. 

They may f,™k'n,in'h omTo ..r.’.’t.'""/k 

president in office for life * .^nnst keeping tho 

SKs.*..««• 


From, the Same Issue. 

Editorial. 

“The Ilun Within.” 

" * ,ys ,i,at ° ur <™>»y«<1.0 * ithia our 
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Issue of Auyust 
Cartoon, 

“Hiding 'Slackers/ ” 

From the Same Issue. 

Editorial. 

“The President’s Reply.’ 

"To nil those who expected anything hetter from the president, 
whether they he Catholics. Protestants, or otherwise, Ins reply to 

the |M>i>e wili lie a great disappointment. . 

It does not come as a surprise to us, though we tried to hope 
against ho,>o that he might see fit to make his reply aeeord with 

the wishes of the masses of the Aincnean people. 

For. the masses of the American people want peace. They will 
a-ree with most of the censures which are hurled at the kaiser, hut 
thev believe that it is. for the most part, a case of the pot calling 
tlie kettle hlack. Thev realize that secret diplomacy holds sway in 
ill of the allied governments, with the possible exception of Kussia. 
Thev know that in all of the allied nations, including our own, the 
,, ( ,,plo di.l not want the war. They do not I relieve thepresent rulers 
of any of the lielligorent nations—also with the possible exception of 
Russia—are to 1)0 trusted. 

IS The reasons given by the president for his unwillingness 

to outer into |>oare negotiations at this time, will therefore 
strike the American people as wholly fallacious, if not indeed ludi- 

lt i< necessary that the peace forces of the nation should proceed 
with redoubled energy to roll up the ever increasing volume of peace 
sentiment. Eventually, it will Income so great that it can no longer 

he ignored. 

Front the Same Issue. 

9 

Editorial. 

“Cheap Imitation.” 

“The American Alliance for Labor and Democracy, of which 
Samuel (iompors is chairman and . 1 . C.. Phelps Stokes is treasurer, 
is a cheap imitation of the People’s Council, whose full name, as 
sometimes used, is the People’s Council of America for Democracy 

an j/ > i < ts < calls for funds, the alliance appeals ‘to all friends of inter¬ 
national democracy’—another evident effort to imitate the real 

thing. 





AUiERT S. BURLESON, POSTMASTER GENERAL. 


Iksiic of August 30th. 

Editorial. 

“Grasping at Straws.” ' 

mJnS'with"whkffto2?™ i,rC a '" a T ° n the >ookont for argu- 

States had good reason to ,«hre "rar^T ° p “T. ,e tl , ,at tllc United 
feel as Max Eastman , . ' h 7 rPal,ze lhilt th >- people 

n.ey they wilN*aUe tiZTZn™ “ 8 W8r far ^ 

of argument. k U S t,iese P a P*re see the need 

i.. hi k f i ” ■!“ “'™ 

look out after the war 1 erua » America had better 

Rtr r&wt'S r ,Ct- rrr* » «• 

after. If it he true that the kaiser ivm i‘ niode ,0 pattern 

feared might happen to him p,i,„. ” 1 " l,e<- atise of what he 

is not only ,>oor moral" l! • . / f ' h / mld , n °‘ . in »‘«*e '"»>• It 

attacked us after the war he would i'. , ’° i < '° r ’ lf ,,l ° ka * ser itad 
feat of invading America Il< I ‘ *”iV° la< ! }° ^ r ' impossible 

*000 mile st^h r^ver-So 'T 1 lS^tho en “ the 

He could simply have eaten lb... ^ circumstances, 

thw eoumrv'n'^hl^not 1 have^l^^'Tt'l ^ <**ip'eof 

w i-iiiT»i‘™7z:,l3e , tn:!:!'::',' 11 " ,,ie 

to he neutral, while, in fact a ‘sistiiJ If^T "i"? p r etend 'ns 
quantities of munitions and food to them If iT ' s,,,pp,n ff Rreat 
this fact no doubt caused it ' ' f 1l,e remark "as made, 

* * * ft 

From the Same Issue. 

Editorial. 

“Unconstitutional.” 

summarizing the grounds upon hcl? 7 ? ^^ Um \ y its attorne .Vs 

particularl^Suiwivfaio^ ls'trf Sectfon'^of that^MtH^'^h'' 0 )!’ a " d 
fines the purposes for which the m litia maVl e cXl L7l “T \!‘° n ' 
•«’ To —*"»° f «» 
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and to repel invasions. Also Subdivision 1 G, specifically resenes to 

the states the control of the militia. 

2 . It violates Article 1 , Section 1 , in that it assumes to delegate to 
the president the powers specifically reserved to congress, namely, 
legislative in>wers and the ]K>wer to raise and supi>ort armies. 

$ It, violates the thirteenth amendment, which prohibits in¬ 
voluntary servitude except as a punishment tor crime, wheieof t le 

party shall have been duly convicted. 

4 ‘ It violates the first amendment, which prohibits congress from 
making anv law respecting an establishment of religion or prohibit¬ 
ing the free exercise thereof, in that it assumes to recognize a certain 
religion and to discriminate in favor of the adherents of that re¬ 
ligion by exempting them from sendee. It denies that free exercise 

of religion’ guaranteed bv the amendment. 

f> It violates the fifth amendment, in that it subjects citizens to 
deprivation of life, liberty or probity without due process of law, 
since it assumes to confer upon the president discretionary and ar- 
bitrarv powers in the selection of citizens for drafting into the army. 

(i‘ it violates Article IV, Section 4 . which guarantees to every state 
a republican form of government. By the terms of the act, citizens 
of the various states limv be kept in the army in foreign service dur¬ 
ing ‘the period of emergency’, which may l*> forever, subject to 
military law and possibly under the command of a foreign non-re¬ 
publican government. If 2.000.000 citizens can thus be drafted and 
kept under martial law, 10.000.000 can be so drafted, and the entire 
male inundation mav Ik? kept in the army indefinitely, thus substi¬ 
tuting military autocracy for the republican form of govern- 

r^) The above are the grounds, as claimed by the American 

Union Against Militarism. T 

In this connection, the tenth amendment is also pertinent, it 
provides that the powers not delegated to the l luted States by the 
constitution, nor prohibited by it to the states, are reserved to the 
states respectivelv. or to the people. This amendment seems to 
make it clear that when the laxly of the constitution specifically 
enumerates three ways in which the militia may be used—to execute 
tbo laws to suppress insurrections, and to repeal invasions the 
militia cannot legally Ik* used for any other purpose. It is u very 
common saving that the government is one of ‘enumerated powers. 
]Wan oxereise only the powers *iven, pm-tieuh.rly when they me 

specifically enumerated. . . 

It would seem that anv of these grounds would l>e sufficient to 

make the law unconstitutional. The cumulative weight of all of 
them seems to crush it utterly, so far as legal validity is concerned. 
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from the Same Issue (August 30 ). 

Editorial. 

“American Autocracy.” 

e i,m 7' a issuing his 

..i*-. r* 

ami apparently meeting without miv e .ri ll , Mutes— 

‘•'e part of the British government g “ su W ,reS8,on 0,1 

temhJd S-'ElS 1 hC " aS <,ui,e 8Ure 11,e lnee, ing would be at- 
\Vho would shed the blood? 

Who would stir up trouble? 

Certainly not the members of the People’s Council \r 0 1 * 

,iS 

anything of that kind ot tlle Council starting 

A t me opinion he has of his own Inn,eh, we must mv 

lowew ^mtolS^rt ;^ 1 %*£ l*" M- 

l-.v violating the eonsti.u.io hi j f ?e „ " n,e * iu * 

i,cw ,„o ;'zsr M ,m *~ 

of li£Z T r hls ordei ; Wtts made with the eonnivanee 
we do know that if thuseTiglierup were Uli ni0J,tli ? 1,1 knowing, but 

From the Issue of August 31 st. 

Editorial. 

„„ „ * “Something for Nothing.” 

So tit© conscientious objectors to w*ir in trano^i 

cerned thcv nrc foi*m\,i f n i \ 10 ," ar 111 general are con- 

timu me} aie taithful folk who try to do their dutv Th*,r k 

statements ,n the Bible, such as ‘Thou shalt not kill ’ ' 

6—3104a 
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So far as the Socialist conscientious objectors are concerned as 
a rule thev are not opposed to war. They are opposed to wars that 
arc willed for had purposes and waw that are waged in the interest 
of the capitalist class. They are opposed to wars of aggression and 
wars of conquest. A great many of them would light in a war for 
the benefit of the working class, provided it was not a war of aggies- 
sion. A great many of them would also fight in a genuinely de¬ 
fensive war, even though it might not be distinctly a war for the 
benefit of the working class. They believe that it they killed men 
in an aggressive war, it would U* murder, and they are, therefore, 
conscientiously opposed to it. 


From Iht' Same Issue. 

Editorial. 

“Positive and Negative.’ 

“Peace is positive. 

War is negative. 

Peace is positive because it is constructive. 

War is negative because' it is destructi\c. 

It has been charged that the Socialists have taken a negative posi¬ 
tion regarding the war. 

This is not true. . , 

It is the jingoes who have taken a negative position. 1 la \ >oos 

for destruction. The fact that they are engaged in aggressive war¬ 
fare does not make their position a positive one at all, though it mav 

seem so to the superficial minded. „ 

The peace advocates are the positive forces of the present hour. 


J' 1 ‘itin the idilute Issue. 

Editorial. 

“Remember. 

“Remember that the Tinted States Steel CorjMiration, in addition 
to its regular profits, made a war profit of Jf207,h4o,th)3 in PUd. 
llet those figures fixed in your mind. For they are eloquent. 

They speak volumes. . .. 

It was only one of the many big corporations making war profits. 

AH the great exploiters are boosting- for war. 

There’s a reason. 
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1 'tum the Some Issue. 
Kditorial. 




Commanding Respect.’’ 

Mi. N. W. Sutton, Last Sound, Mash., sends us the following 
inquiry: 

I helie\e that, prior to the* Luropcan war, it was the eoninion prac¬ 
tice among the now pro-war papers to refer 1o the revolutionary ele¬ 
ment of Russia as anarchists or nihilists. Am I right or wrong? 

You are right, Mr. Sutton. 

Rut, you see, they were not in power at that time. They were 
siiuggling 1 or liberty against the apparently impregnable power id 
the czar. Those who are now our war fans were co-ojierating with 
the czar and his government. They wanted Russian trade and Rus¬ 
sian money. They were not interested in likrtv for the Russian 
people. 

We doubt if, away down deep, they have changed their opinion 
in the least. Rut the situation is different. The czar is now an exile 
in Sikria, whereto he sent so many others. The revolutionists are 
m power. Rower commands respect. If there is to he further trade, 
it Russian money is to lie guided into into the pockets of American 
capitalists, and it they are to he persuaded to continue at war to 
help us to achieve commercial conquest, we must play up to them. 
This involves a total abandonment of the freely displayed contempt 
ot ante-war times when they were not in power, and it involves an 
assumption of boundless admiration and respect. 

^ our true capitalist and his kept newspaper are always long on 
hypocrisy. 1 hey will kow-tow to a powerful devil or to a powerful 
angel with equal urbanitv—if there is monov in it ” 


Ad 


I 4 l‘on t the Same Issue (Ant/nst dl) 
Lditorial. 


“* * 


“Wisconsin Ideas. 




I>o you often have spells like that, brother? The last sentence of 
your editorial is true—that we cannot make the world safe for 
democracy unless we make democracy safe in America. That is 
exactly what we Socialists contend. The war lioosters arc totallv 
unwilling to make democracy safe for America. 

The methods of the so-called I/>yalty League are not to l e edu¬ 
cational. They are to he miscducational. They propose to use 
every means, by the use of passion and prejudice, to fool the |>eople. 
In place of education, they will use vituperation, hatred and the 
calling of hard names. They will try to arouse all that is ugly and 
venomous in the people and close their minds to the truth. 
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There is no danger whatsoever of a revolution in this country 
unless the war Inxwters themselves stir it up hv their brutal attacks 
upon the fundamental rights of the people.” 


Issue of September Id. 

Editorial. 

“Heard in Wall Street.” 

“Todav our contribution from The Other Side is taken from The 
Financial World, published in New York, and consists of a repro¬ 
duction of gossip heard in Wall Street. 

You will note that they are discussing peace in the street. 

Some time ago we called attention to the fact that the tinaneiers 
were considering the possibility that their investments in the other 
l>ol lice rent countries mav become slrnkv because of the exhaustion 
of those countries. The quotation from The Financial World in¬ 
dicates that this discussion is still going on. It seems that no 
definite decision as to policy has been arrived at. 

Meantime, the National City Bank of New York reports that our 
exports for 11)17 to the l>elligcront countries and to the neutral 
countries are much greater than in previous years. 

This no doubt has a tendency to divide the plutocratic forces on 
tlie subject of peace. Yet, the biggest financiers are the money 
lenders. They rule the roost. And the quoted article states that a 
falling olf of foreign trade is not expected after the war anyhow, 
on account of the exhaustion of other countries. This being the 
case, it is altogether possible that those capitalists who are not inter¬ 
ested in the manufacture of munitions mav one of these da vs de- 
cide that they want peace. 

54 Notice the last statement in the article, “Before the Euro¬ 

pean nations could get upon their feet in an economic sense, 
we would he far and away in the lead for the premiership in the 
world's ocean trade. 

Now, the premiership in the worlds ocean trade—commercial 
conquest—is the biggest single factor in the war. Commercial su¬ 
premacy is what we are lighting for. If the reigning financial kings 
decide that we have already gained this, and that further lighting 
would endanger the billions of dollars of loans made to the allies, 
they will move for peace. 

And when they move for peace, |>eace will come quickly. 

At that moment, it will cease to he treason—in the eyes of the 
kept press—to talk peace. On the contrary, the plute papers will 
fall over one another to get on the peace hand wagon. And they 
will quickly forget their transparent pretense that we are lighting 
for democracv.'' 

Twenty-Seven. That the above mentioned articles were not alone 
considered by respondent but other matter contained in various 
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issues »f ,sii<l publication lmt not specifically mentioned above were 
also taken into consideration in determining the mailable eliarae- 
ter of the mailer being sent through the mails in slid publication. 

lie I ml her says that in bis judgment, in their entirety, the issues 
so presented and considered evince a ptir|<ose and intent'on the part 
u| the relator to wilfully make or convey false reports or false state- 
menks with intent to interfere with the operation or success of the 
mi "ary or naval forces of the United States, to promote the success 
ot its enemies during the present war and wilfully cause and at¬ 
tempt to cause insubordination, disloyalty, mutiny and refusal of 
«lutv in the military or naval forces of the United States, and to 
«illully obstruct the recruiting or enlistment service of the United 
Mates to the injury of the service and of the United States 

1 hat such matter is in violation of Section Title I. and Scc- 

tions 1 and 2 ol 1 itlc XII of the Espionage Act, and is non- 
*>•» mailable. 

The respondent further says that for these reasons the 
said pul>Mention is not a “newspaper or other periodieal publication” 
within the meaning of the laws of the United States governing 
mailable matter ol the second class, and the respondent so decided 

after due and thorough consideration of the matters and things 
stated herein. 

I wcnly-eight And this respondent further submits to this Hon¬ 
orable Court whether in view of the character of those statements 
thus cited the relator shall lc awarded the extraordinary relief of 
the wnt. of mandamus: and he prays the same liencfit of this answer 
as " he had lieon heard, m limine against the issue of said rule, and 
also as it he had demurred to said petition. 

Further answering, respondent, as to each of the allegations of 

the petition not expressly admitted or denied, says he neither admits 

nor denies the same, hilt so far as they are material he demands strict 
proof thereof. 

And having fully answered the rule to show cause, this respondent 
pravs that the petition Ik> dismissed, the rule to show cause dis¬ 
charged and that this res|K>ndent may go lienee with his reasonable 
costs and charges. 

( si « lle<1 > A. S. BURLESON, 

/‘ost master General of the United States. 

(Signed) JOHN E. LASKEY, 

A., 

. United States Attornei/, I). ('. 

(Signet 1 ) MORGAN IP. BEACH, * 

Of Counsel. 

District of Columbia, To wit : 

... . T ;, A - S - Burleson do solemnly swear that 1 am the Postmas- 

.»h ter (icneral of the l luted States; that I have read the forego¬ 

ing answer by me subscribed and know the contents thereof; 





•K> 


TIIK EXITED STATES OF AMERICA EX KEL., ET(\, VS. 


that the statements therein made as of personal knowledge are true, 
and those made upon information and Udief I Udieve to Ik? true. 


(Signed) 


A. S. IUKLHSON. 


Subseril**d and sworn to before me, a Notary Public, in and for the 
District of Columbia, this Pith day of Novemlier, 1917. 

(Signed) C1IAULKS K. DCNP.AK, 

[notarial seal. | Notary Public, l). C. 


My Commission expires May IS, 1921. 




Filed November 19, 1917. 

******* 

Now comes the relator in the al*>vc entitled cause*, by (’barbs Poe. 
Henry F. Cochcms and IluU*rt <>. Wolfe, its attorneys and fora first 
jdea to tbc answer, to the petition heretofore tiled herein, says that it 
never at any time willfully made or conveyed false reports or false 
statements with intent to interfen* with the operation or success of the 
military or naval forces of the Ini ted States or to promote the sucres* 
of its enemies and never willfully caused or attempted to cause* in¬ 
subordination. disloyalty, mutiny or refusal of duty in the military 
or naval force** of the* Tinted Slates or willfully olstructcd the recruit¬ 
ing or enlistment service of the* Tnite*d States to the injury of the 
sendee of the Tinted States; and 

2. For a second plea to said answer said relator by it* said attor¬ 
neys says that its said newspaper never containe*d any matter 
r*7 advocating or urging treason, insurrection, or forcible resist¬ 
ance to any law of the Tailed States; and 

9. For a third pica this relator by its said attorneys says that it 
never used or attempted! to use* the mail or |>ostal service of the Cniteel 
State's for the* transmission of any matter elcedared hv title* 12 of the 
Act of the* Congress of llu* Tnite'd State's known as the Fspionage 
Act to bo non-mailable; and 

4. For a fourth plea this relator by its slid attorneys siys that the 
Congress of the Cniteel State's never in fact ve**ted in the respomle*nt 
icrein the power or authority to determino it or any other citizen' 
aid U'oii guilty of the violation of said Section 9 of said Fspionage 
\ct; ami 

A. For a fifth ple a this relator says that there* never was any hear¬ 
ing of its ease by the* Postmaster General lief ore the order excluding 
it from the use* of the mails as second class mail matter was issued by 
the Post Otlicc Department: and 

<». For a sixth plea this relator by its saiel attorneys says that the* 
saiel Fspionage Act and especially and particularly title 12 thereof, 
is unconstitutional in that it attempts to abridge the freedom of 
sjKM'eh anel the liU'rtv of the press; and. 

7. For a seventh pba this relator savs that the Congress of the 
United States has no power to delegate to the Postmaster General the 
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Whe,h0r the rcln '° r had or had 

S ' i !’•' IU1 Cl ^l lt ' 1 Pl ea this relator by it- said attorneys sav« that if 
any duties were imposed upon the resjiondent herein bv said Espion- 

-, s *«}; ' i '" ‘! u, - ,c 1 purely ministerial arid did not in- 

' „ • n,. Ti T'T ■ Ul ' 1 ' , a ,lis< ‘ reti < ,n as to deprive this Court 

jiuixlidion to review them. 

CHARLES POE, 

henry f. cociiems, 

HCRERTO. WOLFE, 

Attorney* for Iterator. 

Demurrer to Relator's /‘leas. 

Filed Novcmher 1017. 

* 

The respondent says that the relator’s first, second third fourth 
hfth, sixth, seventh and eighth pleas are had in snlsiaZ" ’ ’ 

JOHN E. I. AS KEY, 

Attorney of the United States in 
and for the Distrirt of Uoluvi- 
laa. Attorney for the Respond- 
<nt, Albert S. Rnrleson. 

. 1 „ X< i Tl: —f t wil1 be argued, among other things, at the hearing of 
he above demurrer, that the pleas mentioned therein !,L ,m m , 
more than a demurrer to the return of the respondent. 

Supreme Court of the District of Columbia. 

Wednesday, November 2«Stli, 1017. 
daSe piUidinr 1 a,ljou,nmp, “> """• William Ilitz, 

******* 

Come again the parties hereto bv (heir rcsneetlve .,n,., 
uiam the further hearing of this «,W 

the demurrer of respondent filed herein to the pleas of p Vition ' l 

the'san ^^ <i'He,nuVreF’l,o f -m’l 

bv leave of Court ‘"" 1 tl,ereu P° n ,llp relator did demur 

ioin W Af. 1 • • !<ald answer-, to which said respondent filed 
joinder. After lieoriim on sold demurrer nnrl fi»« . . ^ 
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TUB UNITED STATES OE AMERICA EX REL., ETC., VS. 


Supreme Court of the District of Columbia. 

Wednesday, January 10th, 191S. 


Session resumed pursuant to adjournment, lion. William llitz, 
Justice presiding. 


Como again the parties l»v tlieir attorneys, whi‘mi|K>ii. the peti¬ 
tioner having pleaded to the answer of the respondent and upon the 
sustaining of the demurrer thereto tiled hv the respondent, the iieti- 
tioner deelined to further plead, and having asked and received leave 
of Court to demur to said answer of the respondent demurred thereto 
and the said demurrer having been fully eonsidewl, it is this lf.th ot 
I in'v mis \djudged and Ordered, that the said demurrer lie and 
'hereby is overruled, the rule to show cause heretofore issued dis¬ 
charged. and the petition dismissed at the cost of the petitioner. 

T,, it.,. „Hii,n of the Court, in denying leave to plead over. 


argeu, ami un- 'im'"" ...... ... .— ■ 

To the action of the Court, in denying leave to plead over, peti¬ 
tioners attorney of record Mr. Poe, prays an exception, which 
U,n is noted Therein*on, petitioner hv lib said attorney in open 
Court, notes an Appeal to the Court of Appeals, and the pen¬ 
alty of a I>oiid for costs is lixed in the sum of One Hundred Dollars, 
with leave to deposit sfoO.tM) with the Clerk, in lieu thereof. 


Memorandum. 

January *2S, 191S—Appeal Bond $100 approved and filed. 

Assignment of Error*. 

Filed February 0, 10IS. 


Now comes the relator by his said attorneys and tiles the following 

assignment of errors: . 

Fii*st. The Court erred in sustaining the demurrer interposed l>\ 
the respondent to the pleas of the relator to the answer; 

Second. The Court erred in overruling the demurrer to the answer 

of the respondent; . . , . 

Third. The Court erred in refusing to the relator the right to plead 

over when the court overruled the demurrer of said res] Km dent; 
Fourth. The Court erred in discharging the rule to show cause; 
Fifth. The Court erred in dismissing the petition with costs; 
Sixth. Because said Court thereby sustains an unconstitutional vio¬ 
lation of the 1st and oth amendments to the Constitution of the 

United States; . 

Seventh. Because the Court sustains a law conferring .power upon 

Congress to deny to the judiciary its constitutional obligations and 
functions; 
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01 r3 1 ! t n h ;, BeCaUSC the ] > stmas(<!r General is sustained by the 

HENRY F. COCFIEMS, 
HUBERT <). WOLFE, 
CHARLES FOE, 

Attorneys for Relator. 

ScmVe of copy admitted this Otli day of Feb. 1018 
JOHN E. LASKEY, 

V. S. Att’y, 1). C. 


Designation of Record. 

Filed February 0, 19LS. 

* * * * alt 

* * * * 

and include^tbereinj ^ <he ,ww<1 W herein 

1. The petition; 

2. Kule to show cause; 

2. Answer; 

4. Pleas to answer; 

T>. Demurrer to pleas; 

Jj* D^der sustaining demurrer of respondent* 
thereon ; ,U,te ^ “ to <lenil,pper of viator and joinder ot issue 

<S. Order of January 10, 1918 overruling demurrer discharging 

? and dismissing lxititio.id prayers for and allowance of aniK-iU 

J. Mem. approved lxrnd for costs hied* spinal, 

10. Assignment of errors* 

11. This order. 

HENRY F. COCJIEMS, 
HUBERT O. WOLFE, 
CHARLES POE, 

Attorneys for Relator. 

Service of copy admitted: Feb. 9, 1918. 

JOHN E. LASKEY, 

U. S. A tt’y, D. C. 


02 Supreme Court of the District of Columbia. 

United States of America, 

District of Colwtnltui, ss: 

f, John R. Young, Clerk of the Supreme Court of the District, of 
Columbia, hereby certify the foregoing pages numbered from 1 to til 
both inclusive, to lie a true and correct tnmscriToTtbe ^ord nl’ 
ding^odamctions of counsel herein filed, copy of which is made 





.-,0 THE U. S. OF A. EX REL., ETC., VS. A. S. BURLESON, TOSTM'r GEN'l. 


part of this transcript, in cause Xo. (>0784 at Law, wherein The 
United States of America e\ rel. Milwaukee Social Democratic Pub¬ 
lishing Company is Plaintiff and All>ert S. Burleson, Postmaster- 
General of the United States, is Defendant, as the same remains upon 

the tiles and of record in said Court'. 

% 

In testimony whereof, I hereunto subscribe my name and aflix the 
seal of the Supreme Court of the District of Columbia, at the ( itv of 
Washington, in said District, this 4th day of March, 1018. 

| Seal Supreme Court of the District of Columbia. | 

.JOI1X It. YOUNG, Cirri:. 


Endorsed on cover: District of Columbia Supreme Court. No. 
:Ut>4. The United States of America ex rel. Milwaukee Social Demo¬ 
cratic Publishing Co., appellant, vs. Alliert S. Burleson, Postmaster 
General of the United States. Court of Appeals, District of Colum¬ 
bia. Filed Mar. 14. 1018. Henry W. I bulges, clerk. 









No. 1 Special Ca.'enda 


NO. 9, SPECIAL CALENDAR 


ALBERT S. BURLESON, POSTMASTER GENERAL OF 

THE UNITED STATES. 


APPELLANT’S BRIEF AND ARGUMENT 


Henry F. Cochems, 
Hubert O. Wolfe, 

Attorneys 




1XDEX 


Page 

• i* 1 

Statement ot racts . 

Court Will Review Act of Administrative Officer. - 

Use of Mails is a Valuable Right—Property Right. 7 

Postmaster General Without Jurisdiction . 1- 

Ereedom «»t Speech . 1 ^ 

Espionage Same as Adams Sedition Act .- 22 

C ompulsive Xecessities ot \\ ar . -9 

Attempt to Suppress hv Injunction Unconstitutional . 44 

LIST OP C ASES CITP1) 

Rates v. Payne, 104 l . S. 106 .- *' 

Dauphin v. I\e\' v. McArthur & Mackay, 203 ( D. of C.) 

Enterprise Saw Assn. v. Xumstein, 0/ hed., 1000. 

Eairfield Moral Co. v. Rradbury, SO hed., 393 . 3 

ITonicpiet v. Perkins, / I low. 160; 12 Law Ed. 6r>0. 14 

Ex Rel Garland. 4 Wall, 333 . ^ 

Hoover v. McChesney, SI Eed., 472 . 4 

Houghton v. Payne, 104 l\ S. 88 . 3 

Ex Parte Jackson, 96 l . S., / 27 . 3 

In Re Kemp, 16 \\ is. 416 . 37 

Lewis Puh. C o. v. Wyman, 152 Fed. 7S7 . 13 

Magnetic School of Healing v. McAnnulty. 187 U. S. 04 4 

In Re Milligan, 71 U. S. Wall 2 . 13 

Masses Publishing Co. v. Thomas J. Patten, L . S. 

Circuit Court of Appeals . ■+:> 

Mo. Drug Co. v. Wyman, 120 h'ed., 623 . 5 

Xat’l Rv. Pub. Co. v. Payne. 20 App. I). C. 203 . 9 

Xoblc v. Union River Logging R. R. 147 l . S. 165. 7 

Ex Parte O'Neil, 22 S. \V. 923 . 11 

Patterson v. Colorado, 205 l . S. 467 ( 1907) . 44 

Payne v. Xat’l Ry. Puh. Co.. 20 App. D. of C. 581. 4 

Public Clearing House v. C ovne, 104 l . S. 497 . 6 

Ex Rel Rapier, 143 U. S. 5 



































Court of Appeals 
of the District of Columbia 


THK UNITED STATKS OF AMERICA ex rel MIL¬ 
WAUKEE SOCIAL DEMOCRATIC PUB¬ 
LISHING COMPANY, Appellant, 


Z'S. 


A LB MKT S. BURLESON. POSTMASTER GENERAL 
OF THE EXITED STATES, Appellee. 


APPELLANT’S BRIEF AND ARGUMENT 

The facts in the pleadings show that said relator is a 
daily newspaper published in the City of Milwaukee, \\ is., 
and has been for many years past; that it has a circulation 
in excess o f thirty thousand (30,000) copies, of which 
about nine thousand (9,000) circulate through the mails; 
that its circulation extends throughout the United States; 
that it is absolutely necessary that the use of the mails as 
second-class mail matter should be preserved to said news¬ 
paper, if it is not to be commercially destroyed; that said 
newspaper is owned by about twelve thousand (12,000) 
stockholders; that said newspaper circulated uninterrupt¬ 
edly until it received the letter from the Postmaster of the 
City of Milwaukee informing said relator that said Post¬ 
master had been directed by the Postmaster General of the 
United States to exclude said newspaper from the use of 
the mails as second-class mail; that on the day designated 

1 




for tlie pretended hearing before the Postmaster General. 
Victor L. Berger. Managing Editor of said newspaper, 
made the following offer: 

“It it is necessary fur the existence of the Leader 

to keep—to change my policy. I will do that. I 

owe it to them who have put their money into it. 

I believe in these principles, but if you think it is 

necessary; that our country will he harmed; that 

our Government will sutler, if 1 continue on these 

lines—on this line of editorials, I will give them 
% % 

up. 

Respondent after the reading of certain printed articles 
declined to specify or indicate upon request which of said 
articles violated any provision of said Espionage Act. and 
what particular section of said Act. merely generally de¬ 
claring that “the tendency of the paper i> seditious. W e 
have then an admitted state of facts, save that the respon¬ 
dent denies that he deviated the offense as indicated bv 
general tendency of the paper to he seditious. We have, 
moreover, the admitted fact of irreparable injury, unless 
relief can he had by the writ praved for. 

INVOLVES A FUNDAMENTAL RIGHT 

COURT WILL REVIEW ACT OF ADMINISTRA¬ 
TIVE OFFICER 

I he general body of the Constitution of the United 
States provides for the organization of the Government into 
three distinct divisions: the legislative, executive and judi¬ 
cial; upon the respective branches, the federation of States, 
conferred certain powers and invested them with certain 
clearly defined responsibilities. In the unfolding of the 
process of government each repository of this delegation of 
power has guarded such powers against invasion with toler- 




ant but firm jealousy. After agreement upon the text of 
the Constitution there were passed the first group of the 
articles of declarations of rights, and in the hirst Amend¬ 
ment, the first article of the bill of rights, appear the guar¬ 
anties against invasion of the freedom of religion, the right 
to petition and assemble, and the abridging of the right of 
free speech and of a free press. The guaranties appearing 
in the bill of rights, proclaim the fundamental rights, the 
shelter and protection of the Constitution, the most solemn 
responsibility of the judicial branch of the Government. 
Section 8 of Article I of the Constitution provides in the 
general empowering section to Congress, among other 
powers the power “to establish post offices and post roads. 
This power is not granted to Congress as an isolated grant, 
distinguished from the other general grants of legislative 
power; it is but one of the numerous designated powers 
conferred by that section. In the exercise of its power, 
Congress has not only created a system of post offices and 
post roads, but has created a Land Department, a Patent 
Department, a Military and Naval Department, and various 
other departments of the Government, all of which in the 
administration ol their respective jurisdictions deals with 
rights of the citizen. In the administration of the various 
departments there arises a multitude of casual and inciden¬ 
tal questions, all touching in some relation the liberties and 
the property of the citizen. I here have always been certain 
propertv rights determined by the various departments 
which in the exercise of the legislative or executive power 
were of that character ordinarily occurring in the admin¬ 
istration of the business of government, out of which from 
time to time citizens claiming to be aggrieved have invoked 
the power of the judicial branch of the Government, claim¬ 
ing such administrative action deprived them of property 
without due process of law. \\ herever the judicial power 
has been invoked on such appeal from the action of the ad- 





ministrative officers, the courts have recognized as a matter 
of practical convenience the desirability of declining to in¬ 
terfere unless such decision concerned a fundamental right 
of the citizen or showed a manifest 'violation of the rights 
of the citizen. The rule has been variously stated. Gener¬ 
ally it has been declared by the courts that they will not 
interfere with the action of an administrative officer in the 
exercise of a power delegated to him by Congress, unless 
such action bv the administrative officer is ministerial, as 
distinguised from the act of an administrative officer which 
involves the exercise of a discretionary judgment. This 
rule of practicable convenience has been essential to save the 
judicial branch of the Government from being harassed with 
innumerable casual ami private matters. 

Jt is to be observed, however, that in all of the appeals 
from the acts of administrative officers, while the judiciary 
has with a generous tolerance declined to interfere, as 
above indicated, yet throughout the cases involving the re¬ 
spective functions ot the judicial or legislative branch, a 
zone of governmental action of the most sensitive import¬ 
ance, the courts have, despite the declaration of this rule of 
practicable convenience, invariably reviewed the facts or 
the mixed questions of fact and law upon which the decision 
of the administrative officer rested, and not infrequently 
have reversed the action ot such administrative officers. 

Hoover v. McChesney, >1 Fed.. 47-. 

School of Magnetic Healing v. McAnnultv. l s 7 
U. S. 94. 

Payne v. Nat 1 Rv. Pub. Co., \pp. 1). of ( .*>>1. 

Ex rel Garland. I W all TTT 


In the administration of the Post Office Department there 
have been involved questions arising under the acts of 
Congress: 1st, as to the right of admission to the mails, or 
the exclusion from the mails generally; 2d. cases as to the 





right of admission to the mails or exclusion from the mails 
in the different postal classifications, i. e., first, second and 
third. I hese have arisen under the statutes, declaring to 
he non-mailable matter containing lottery advertisements, or 
in furtherance ot fraud, or as to matter containing certain 
physical disqualifications for proper admission to mail privi¬ 
leges, or to determine whether certain publications complied 
with the requirements of the statute admitting to special 
postal rates. 

hollowing I have collated cases which embrace classifica¬ 
tions of mail which have become the subject of judicial 
review: 

Ex parte Jackson, in; U. S., 727 ; lottery adver¬ 
tisement. 

Ex rel Rapier. 14:5 l\ S.; lottery. 

Enterprise Saw Assn. v. Zumstein, 07 Fed., 
1000; lottery. 

Dauphin \. Key, McArthur & Mackay 203 (D. 
of C.) lottery. 

Mo. Drug Do. v. W'vman. 120 Fed.. 623 (vitality 
pills). 

School of Magnetic Healing v. McAnnulty, 187 
l . S. 94; medical treatment. 

Hoover v. AkChesney; si Fed., 472; lottery. 

Rates v. Payne, 104 l\ S., 106. 

Houghton v. Payne. 194 1’. S., S8; serial novels. 

Payne v. Xat'l Ry. Pub. Co., 20 App. D. of C., 
381 ; whether time tables are periodicals within right 
to second-class postal rates. 

Fairfield Floral Co. v. Bradbury, s9 Fed., 393; 
fraudulent scheme to market artificial tlowers. 


Considering these decisions collectively, it is apparent that 
judicial review was invoked in behalf of what was essen¬ 
tially a matter of private consequence, involving facts of 
obvious import, where there was no semblance of the inva¬ 
sion of a fundamental right, of broad public consequence— 




most of them sought in behalf of a business, sordid in na¬ 
ture. \ et again taking these decisions collectively, it ap¬ 
pears that in the McChesney case, the McAnnultv and in 
I’ub. Co. v. Payne, the action of the administrative officer 
was reversed, and it is significant that in every one of these 
cases, whether reversed or whether the court declined to in¬ 
terfere, there was a review of the facts of mixed questions 
of law and fact. It is true that in the Zumstein case and in 
several others, it is held that where Congress has delegated 
power to the administrative officer to administer the execu¬ 
tion of its powers, it is dogmatically asserted that the deci¬ 
sion of the Postmaster General in that behalf upon questions 
of fact is final, and that even where questions of law, or 
mixed questions of fact and law are determined by the 
Postmaster General, there is a strong presumption of its 
correctness. This doctrine finds its strongest expression in 
Votes Payne. 104 f. ,V„ , 06 . which nses this language: 

O O 


I here is a strong presumption of correctness even 
upon mixed questions of law and fact, and courts will 
not ordinarily review it, although they hare the pozeer 
and sonic times do.” 

1 


In the case of Dauphin v. Key; McArthur & Mackey, 
2 oy t while the court declined to interfere with the action of 
the administrative officer, it did so upon the ground that the 
5th Amendment to the C onstitution guaranteeing due 
process of law. “refers to the fundamental rights referred 
to in the C onstitution and not applicable to mere privileges 
of legislative creation.” 

So in Public Clearing House z\ Coyne, 194 U. S. % 497 . 
Justice Brown in sustaining the action of the Department, 
sa)s. If the ordinary daily transactions of a department 
had to be reviewed * * * the courts would be over-bur¬ 
dened. But in that same decision the Court, recognizing 
as heretofore suggested, that through the cases runs this 


1 ; 


rule of practicable convenience, is on the assumption “that 
there may be judicial review if wrong is done,” a relief 
manifestly impossible in the instant case, where irreparable 
harm is done to the relator. In that same case, quoting 
the case of Noble v. Union River Logging R. R. ijy U. S., 
iO^, the Court while asserting the rule, indicates that it re¬ 
lates only to harassing and obstructive process in matters of 
daily transactions, saving in the language of that decision 
also the judicial right of review by declaring that there may 
be judicial relief later, and indicates that relief was denied 
for that reason. The Court further says that it is moved 
to the rule laid down, “provided there be reserved ultimate 
recourse to the judiciary.” 

That the power of the Postmaster General is not free of 
review is further evidenced in School of Magnetic Healing 

McAnnulty , supra, where after stating that the power 
of the Postmaster General is the absolute power to make 
judgments, declares the right of court review where the 
judgment made by the Postmaster General is wrong in re¬ 
lation to the facts as matter of law, using further this lan- 
guage: 

"The fraud statutes were not intended to cover 
cases in which the Postmaster General might re¬ 
gard as based on false opinions, but only cases of 
actual fraud in regard to which opinions formed 
no basis 

and holds in substance that unless the question may be re¬ 
duced to one of fact as distinguished from mere opinion, 
the courts will grant relief. 

USE OF THE MAILS IS A VALUABLE RIGHT—A 

PROPERTY RIGHT 

Again taking the cases collectively as they have developed, 
the declination of the courts to interfere with departmental 




decisions has l*en justified, arguendo, by the phrase char¬ 
acterizing the right to the use of the mails as a pri\ilege 
which Congress confers through its delegated officers upon 
the citizen, and which could by the same token be with¬ 
drawn from the citizen. This position has been forcibly 
disapproved in Hoover r. McChcsney. supra, in which ap¬ 
pears the following language: on page 480: 


“But we submit that it is the exercise, not of 
an executive power, but of a judicial one. for an 
executive officer to exclude a citizen from the use 
of the mail because he. in the opinion of the exe¬ 
cutive office, at some time previously or then had 
been or was violating the law by using the mail in 
an improper manner by sending non-mailable mat¬ 
ter. unless the right to use the mail be a mere 
•privilege or gratuitv* which may be given or re¬ 
fused at the will of those who control the postal 

service. .... 

“It is not to be overlooked that the establishment 

of the postal service and its operation is the exei- 
cise of a Governmental function: that the money 
which pays for this perfect postal system is raised 
bv the postage charged, and all deficits paid out ot 
the common treasury of the l nited States: that u 
is a monopoly which excludes not only the States, 
but all individuals, and that it has become a part 
of the business operations of the citizens of the 
United States, and an indispensable part in some 
kinds of business: and that this right to the use ot 
the mails by sending and receiving mail is a most 
valuable one to the citizens, and one the depriving 
of which would destrov the business and the living 
of very many of the citizens of the United States 
This postal monopoly, if granted and exercised by 
a citizen or a corporation, would, from the fact of it> 
being a monopolv. make it imperative that all per¬ 
sons who paid the postal rates and conformed to 
the reasonable regulations of the postal service 
should have a common right to the use of the 




mails, and that because <>f the fact of the monopoly 
thus granted. This right would be protected in the 
courts if tlie citizen or the corporation controlling 
the postal service should attempt to deprive him 
of it. If the l nited States Government should 
hereafter become the owner of all the transporta¬ 
tion lines in the United States, and thus the com¬ 
mon carrier of the nation, and by law exclude all 
others from becoming common carriers, it would 
seem to follow inevitably that the citizens of the 
l nited States would have a common right to travel 
and ship freight over the lines thus owned and 
operated by the United States, and that all of its 
citizens, subject to such general laws and regula¬ 
tions as to rates and the operation of the lines 
as might be enacted and established, would have 
this common right, and that such a right would 
be readily recognized as a property right in the 
citizen, and one of which a particular citizen could 
not be deprived except by due process of law. We 
think the right to the use of the mails, though in 
degree much less valuable than the use of the trans¬ 
portation lines, would be equally a property right, 
and one which could not be taken awav except by 
due process of law." 

This position is sustained strongly in the case of Nat’l 
Ry. Pub. Co. 7 \ Payne, 20 App. D. C., 203 , in which the 
right to the use of the mails is unequivocally declared a 
valuable right and a property right, from which decision no 
appeal was taken by Postmaster General Payne. 

That such right is not a mere privilege and gratuity, but 
is a property right, is finally determined in the case of Mag¬ 
netic School of Healing v. McAnnulty, supra, which quotes 
the Met hesney case with approval as to property right. 
Clearly it must be so. I lie post offices and post roads which 
were the subject of a charter grant in the colonies, later dur¬ 
ing the federation became by the Constitution a Federal 
function. The statutes of the United States make that 





vehicle and agency of social and business intercommunica¬ 
tion a monopoly of the Federal Government administered 
by the Postmaster General. Of only secondary consequence 
in its early history, the right of the mails has become as 
vital to every interest in the nation, not only to newspapers 
and periodicals, but to every commercial organization which 
operates within our boundaries, as is the breath or the blood 
of the body to the maintenance of life. The withholding 
of the right to use the mails involves a power to make or 
destroy any measurable commercial or journalistic insti¬ 
tution in the United States. No casuistry or indirection 
or argument can change this fact. It is a matter with 
which the courts are charged with judicial knowledge, and 
as Dr. James Bradley Thayer well says: 

“ I he Court will march up in the performance of 
the highest judicial intelligence and the changing 
facts through national life, for it is only by recog¬ 
nition that all mundane things evolve and grow, 
that the courts can cease to be archaic and defeat 
justice, rather than serving its ends.” 

The conception of the right to the mails as a mere gra¬ 
tuity or license, subject to the arbitrary determination of 
the Postmaster General, which respondent declares is not 
subject to review by the courts, is on all fours with the 
effort made to treat the right of an attorney to practice law 
as a mere gratuity and license, which position was for all 
times negatived in the case of Ex rel Garland, 4 Wall, yjj. 
The position that such right may be treated as a mere gra¬ 
tuity is expressed in both the cases of In re Jackson, 96 
U. S., 727 and In re Rapier, 143 U. S., no, in discussing 
subject matter involving an attempt to conduct lotteries, 
both of which cases antedated the Me Annuity case. 

Tucker on Constitutional Laze, Sec. 126 , p. 669 , says, 


after discussing the rules sought to be established in the 
Rapier and Jackson case: 

“ I he case rests simply upon the propriety right 
of Congress in the mails. It may well be objected 
that this interpretation of the court is not con¬ 
sistent with its purpose. If the postal power and 
duty be conferred as an essential facility for the 
transmission of written and printed intelligence; 
if without postal facilities the press of the country 
as the media of information, political or otherwise, 
be diverted from the mails; if Congress refrains 
from the use of this postal power and duty so as 
to interfere with the publication of newspapers and 
other printed matter, is it not an abridgment of the 
press by refraining from the exercise of power and 
the non-performance of public duty just as great 
as if it absolutely prohibited the transmission? The 
author therefore would consider this question dis¬ 
connected with an immoral or criminal use of the 
mails as an open question for reconsideration by 
the court.” 


The only case in the United States raising squarely the 
constitutionality of an attempt by a legislature to fore¬ 
close the right of free press by the suppression of a news¬ 
paper, where it at once involved a public right and the en¬ 
joyment of a free press, was the State decision in the case 
of Ex parte O'Neill. 22 S . W.. 923 ; 40 Amcr. State Rep.. 
776 , in which the court said : 


1 he power to prohibit the publication of news¬ 
papers is not within the compass of legislative 
action in this State, and any law enacted for that 
purpose is clearly in derogation of the bill of rights 
(substantially same as federal constitution). The 
power to suppress one paper concedes the power 
to suppress all, whether such publications are polit¬ 
ical, secular, religious, decent or indecent, obscene 
or otherwise.” 

It is a persuasive decision. 



POSTMASTER GENERAL WITHOUT JURIS¬ 
DICTION 


The jurisdiction of the Postmaster General to determine 
the admissibility to the mails of matters in violation of 
fraud orders is founded upon a statute which authorizes the 
exclusion of such matter upon evidence “satisfactory to 
him.” Sec. 3 ( CN, Gen. States Trading-with-Enemv Act 
confers specific jurisdiction on the President. I he only 
other authority he could have in the instant case is an im¬ 
plied authority from the general terms of the statute au¬ 
thorizing him to exercise the general administration of the 
affairs of the Department. It is significant that nowhere 
in the Espionage Law is there any specific delegation of 
power to the Postmaster General to determine the mail- 
ability or non-mailability of relator’s publication, or of 
any other publication referred to in the bill. It is signifi¬ 
cant that there is an absence of any empowering provision 
in the Espionage Law. The violation of law prerequisite to 
be determined, even if it is assumed that Section 3 of 1 itle 
I has reference in any wav to the mails (of which more 
hereafter) involves in every instance the commission of 
the most serious felonies, except murder, capable of com¬ 
mission. It is entirely reasonable to assume that the pro¬ 
vision concerning the admissibility to the mail, grounded 
upon felonies of such serious consequence, were intended to 
become operative: 1st. by a formal judicial process, or 2d. 
after a conviction of one of the felonies enumerated. 

It was held in the Nat’l Pub. Co. v. Payne, supra, and in 
the McAnnulty case, supra, that the attempted acts of the 
Postmaster General were ultra vires and of no valid import. 
It is incredible that Congress intended to commit so over¬ 
whelming a responsibility to an administrative officer or 
his subordinate in a proceeding having none of the attri- 




butes or characteristics of a trial of orderly judicial deter¬ 
mination. 

Daniel Webster defines a judicial hearing as follows: 

“By the law of the land is most clearly intended 
the general law.—a law which hears before it con¬ 
demns: which proceeds upon inquiry, and renders 
judgment only after trial. The meaning is that 
every citizen should hold his life, liberty, and 
property and immunities under the protection of 
the general rules which govern society. Every¬ 
thing which may pass under the form of enactment 
is not. therefore, to be considered the law of the 
land. If this were so, acts of attainder, bills of 
pains and penalties, acts of confiscation, acts re¬ 
versing judgments, and acts directly transferring 
one man’s estate to another, legislative judgments, 
decrees and forfeitures in all possible forms would 
be the law of the land. Such a strange construc¬ 
tion would render constitutional provisions of the 
highest importance completely inoperative and 
void. It would tend directly to establish the union 
of all powers in the legislature.” 

The absence of a judicial proceeding stands out in clear 
and bold relief in the argument of Jeremiah Black in the 
Milligan case. Ji L. S. {II all) 2. 

The incidents of a real hearing are further set forth in 
Lewis Pub. Co. v. H yman, 17,2 Fed., 787 , at 797: 

“It is therefore impossible to sustain the con¬ 
tention that the order revoking the second-class 
privilege of complainant was based upon the hear¬ 
ing had in June, 1905, and as it is indisputed that 
at the hearing had on April 30, and May 1, 190(5, 
complainant was advised that this matter would 
not be taken up then, but that he would be notified 
thereafter when to appear for a hearing on that 
issue, and it never has been so notified, it is im¬ 
possible for the court to make a finding that there 
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had been any hearing on this issue, within the 
meaning of the law. 

“This conclusion makes it unnecessary to deter¬ 
mine whether it is essential in order t»> constitute 
a hearing under the act of March 3, inOl, that the 
publisher be either confronted with the witnesses 
whose testimony is to be used against him or that 
he be at least furnished their testimony and names 
in order that he may be able to rebut their evi¬ 
dence. if it is possible for him to do so.” 

Mere appearances in response to process by the relator 
does not confer jurisdiction upon the Postmaster General, 
and in no way estops the denial by relator that a hearing 
was had, for it is a fundamental rule of law that even a 
voluntary appearance cannot create jurisdiction unless juris¬ 
diction obtains by positive warrant. 

Forniquet v. Perkins, 7 How., 160; 12 Law. Ed. 650. 

It is true that Congress under the Constitution has the 
power to create courts of inferior jurisdiction, but by the 
maddest interpretation of the court, in conjunction with 
the guaranty of due process of law, it will not be said that 
the pretended hearing before the Third Assistant Postmas¬ 
ter General of the United States, as it appears from the 
pleadings in this case, complied with even the most primi¬ 
tive requirements of judicial justice. The Postmaster Gen¬ 
eral sits in judgment on the case; he is the prosecutor of 
the case. There are no pleadings in the case. There was 
declined even the privilege of having an oral statement by 
way of a bill of particulars as to what matter it was alleged 
violated any certain provision of Postal Regulations 481VT 
No right was provided at the trial of the issues of fact by 
a jury, which is a constitutional requirement for proof of 
the crime of treason; no presentment by a grand jury. 
The plain fact of the matter is that a citation is equivalent 
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to conviction, and that the proceeding by which it was pre¬ 
tended to assert the right to strike down not only valuable 
property rights, developed through years of struggle, as well 
as the right of the public to keep open the channels of 
public communication, more broadly stated as a fundamental 
right of free speech and a free press, is a grotesque substi¬ 
tute for due process of law. The proceeding was not even 
dignified by a representative from the Department of Jus¬ 
tice, nor by the personal presence of the Postmaster Gen¬ 
eral himself. The record shows the submission of articles, 
for example, disapproving the Draft Law, all of which pre¬ 
ceded the passage of the Draft Act, and coupled with this 
is the proffer of the general files of the paper covering 
thousands of pages of printed matter, without so much as 
definite and specific reference to any matter therein relied 
on to make proof. It shakes every sense of what is consti¬ 
tuted democracy to assume that matters of this consequence 
were intended by the Espionage Act to be submitted to the 
tender mercies of a proceeding of this nature, and at a time 
when the judge and prosecutor represented in the same 
person, are inevitably subject to the stress and passionate 
sentiment of the hour. 

It is therefore the position of the relator: 1st, that Con¬ 
gress did not intend to delegate the exercise of the judicial 
power involved to the Postmaster General ; 2d, that if Con¬ 
gress did intend to delegate such power to the Postmaster 
General, it was an attempt to invade the judicial department 
of the Government, and zvas a delegation of pozeer in vio¬ 
lation of the Constitution. 


FREEDOM OF SPEECH 
Article 1 of the Bill of Rights 
Provides: 


“Congress shall make no law 




abridg¬ 


ing the freedom of speech or of the press/’ 





Abridging is defined in the standard lexicons as meaning 
any curtailment or limitation upon a right. There are two 
logically different conceptions of the meaning of the right 
of free speech; one is that free speech shall be permitted 
only after subjection to a censorship or other preventive 
or prohibitive preliminary license; the other is, as voiced 
in our Constitution and in the Constitutions of all the 
States, the free enjoyment of the right of free speech and 
the unlimited right to the use of the printed page, subject 
only to punishment for the abuse of such right, which abuse 
is referred to often in the older texts as the “licentiousness 
of the press.” This censorship of the press was first in¬ 
flicted by the Church, and later by the State in England. 
The State censorship was exercised under a licensing act up 
to 1695, after which time it ceased entirely. 

Says Dicey on “Law of the Constitution.” page 259: 

“The refusal of the English Parliament in ltil).* 
to renew the Licensing Act did permanently estab¬ 
lish the freedom of the press in England. The 
fifty years which followed were a period of revo¬ 
lutionary disquiet fairly comparable with the era 
of the Restoration in France. But the censorship 
once abolished in England was never revived, and 
all idea of restrictions on the liberty of the press 
other than those contained in the law of libel have 
been so long unknown to Englishmen, that the 
rare survivals in our law of the notion that litera¬ 
ture ought to be controlled by the State appear to 
most persons inexplicable anomalies and are toler¬ 
ated only because they produce so little incon¬ 
venience that their existence is forgotten.” 


This right in England, as Schroeder sets forth in his 
work. “Obscene Literature and Constitutional Law.” is not 
due to an affirmative act of Parliament, but has been uni¬ 
formly exercised as a privilege by permission which could 




be “exercised with impunity in spite of parliamentary en¬ 
actments to the contrary." 

The only interference with this right in England has been 
to redress private wrongs suffered as a result of a publi¬ 
cation by punishment if the violation amounted to a crime 
bv the State. 

So in this country under the Constitution there can be 
but one sound construction as to the intended freedom of 
speech and of the press which was to be enjoyed under the 
Bill of Rights. It is interesting to observe that even in the 
government of our colonies there was no infringement of 
the right ot tree speech, and the Declaration of Independ¬ 
ence, reciting the wrongs suffered by the colonies, will be 
searched in vain to find protest against such wrong. 

The alien and sedition laws which lived their allotted 
hour, expiring by limitation in the year 1801, are the one 
illustration of the attempt by Congress or the executive 
to abridge the freedom of the right of speech in this coun¬ 
try. President John Adams, irritated by the open discussion 
and criticism of his administration, fathered the enactment 
of those laws. One need but review in Wharton State 
Trials, the trial of the defendants Lyon, or Fries, or Cooper, 
to learn the gross intolerance which followed upon the 
passage of the sedition act, to the most modest critics of 
the administration. The sedition acts were directly respon¬ 
sible for the retirement from power of the greatest politi¬ 
cal party in the history of the Republic—the Federal party 
—which had constructively budded the Government, for 
115 years, in time of calm or time of storm, no effort was 
made to rear again the head of this autocratic power until 
the Espionage Bill became law on the 15th of June, 1917. 
The sedition law never reached the Supreme Court of the 
United States, so that tribunal might determine its consti¬ 
tutionality, but as Story says in his work on the Constitu¬ 
tion, its unconstitutionalitv may have been said to have l>een 




determined by the universal reprobation of the people of 
this country. 

j 

"The sedition act was in the highest degree im¬ 
politic. and as the prosecutions under it showed, 
was susceptible of being used for purposes of op¬ 
pression and intimidation.” 

Story on Constitution. \ ol. See. 1293-4. 

See note Vice-President Calhoun to Gov. Hamilton, Au¬ 
gust 28. 1832. 

Says Blackstone: “To subject the press to the 
restrictive power of a licenser as was formerly 
done before and since the revolution (10^8) is to 
subject all freedom of sentiment to the prejudices 
of one man and make him the arbitrary and infall¬ 
ible judge of all controverted points in learning, 
religion and government.” 

Tucker in his text on Blackstone Commentaries, even 
contended that discussion of measures of government are 
never punishable. 

In May’s Constitutional History, C, 10. it is said: 

“W hen the press errs, it is by the press itself 
that its errors are left to be corrected. Repression 
has ceased to be the policy of rulers, and statesmen 
have at length fully realized the wise maxim of 
Lord Bacon, that ‘The punishment of wits enhances 
their authority, and a forbidden writing is thought 
to be a certain spark of truth that dies up in tin 
faces of them that seek to tread it out.’ ” 

One but need read the text of the Virginia and of the 
Kentucky resolutions, one need but review Madison’s re¬ 
port of January, 1800, to sec the peril and menace insep¬ 
arable from an attempt to license and censor the press by 
arbitrary delegation of power. Madison branded it as un¬ 


is* 



constitutional upon the ground that it abridged the freedom 
of speech and of the press. 

Says Tucker: “To abridge the right of the cit¬ 
izen to discuss orally or in writing and by pul di¬ 
cation the public acts of the Government and its 
agents and the attempt to screen themselves from 
censor by such a law as the sedition law would 
seem to be clearly within the prohibition of this 
clause of the Constitution to need further com¬ 
ment. If such law is constitutional, to what can 
this amendment as to the freedom of speech or 
of the press look for protection against the powers 
of Congress?” 

Savs Cooley: “Repression of full and free dis¬ 
cussion is dangerous in anv government resting 
upon the will of the people. The people cannot 
fail to believe that they are deprived of rights and 
will be certain to become discontented when their 
discussion of public matters is sought to be circum¬ 
scribed by the judgment of others upon their tem¬ 
perance or fairness. They must be left at liberty 
to speak with the freedom which the magnitude of 
the supposed wrongs appears in their minds to de¬ 
mand, and if they exceed all the proper bounds of 
moderation, the consolation must be that the evil 
likely to spring from the violent discussion will 
probably be less, and its correction by public senti¬ 
ment more speedy than if the terrors of the law 
were brought to bear to prevent the discussion.” 

No homlier philosophy or sound common sense exists in 
the public thought of this country than that expressed by 
Benjamin Franklin. Said Franklin: 

“Freedom of speech is a principal pillar of a free 
government; when this support is taken away, the 
Constitution of a free society is dissolved and 
tvrnnny is erected on its ruins. Republics and lim¬ 
ited monarchies derive their strength and vigor 



from a popular examination into the actions of 
magistrates. This privilege in all ages has been 
and always will be abused. I he best of men could 
not escape the envy and the censor ot the times they 
lived in. \ et this evil is not so great as it might 
appear at first sight. A magistrate who aims at the 
good of society will always have the inclination 
of a great majority on his side and all posterity 
will not fail to render him justice. 1 he abuses of 
the freedom of speech are the excesses of liberty. 
They ought to be repressed: but to whom dare 
we commit the care of doing it." An evil magis¬ 
trate entrusted with power to punish for toonis 
would be armed with a weapon the most destruc¬ 
tive and terrible. I nder pretense of pruning off 
the exuberant branches lie would be apt to destrov 
the tree/* 

l ooley declares in his (onstitutional Limitations, 604, that 
the purposes of the guaranties was “to guard against repres¬ 
sive measures by the several departments of the Govern- 
ment bv means ot which persons in power might secure 
themselves from just scrutiny and condemnation." This is 
the unanimous voice of the writers. Hut it mav be said 
that the provisions ot the Kspionage I till are not a re¬ 
enactment ot the provisions of the Sedition Law. In fact, 
in response to a resolution offered in the Senate of the 
Lmted States 1>\ Senator 1 lardwicke and in the Ilouse of 
Representatives by ( ongressman Moon, the Postmaster 
General made reply on the 21st day of July. 1617. as to what 
action had been taken by the department in this behalf. 
It is admitted in the communication from the Postmaster 
General that postmasters under the professed authority of 
the Act had been instructed to hold publications at the 
post office and thereupon to notify the Postmaster General. 
In his communication he assures Air. Moon that the cases 
tire being disposed ot as cjuickly as possible. I he Postmas* 


ter General declined certain information in regard to his 
activities upon the ground that public interest precludes a 
disclosure to Congress, and adds as follows: 

“In the administration of this law nothing has 
been done by this department to suppress free crit¬ 
icism. right or wrong, of the Government, nor has 
the department attempted in anv way to interfere 
with the legitimate expression of views which do 
not coincide with those of the Government in the 
matter of the war with Germany or any other 
matter.” 

And then adds this significant statement, which I ask the 
Court to especially mark : 

“1 will state generally with respect to the action 
of the department that no newspaper or periodical 
has been denied the privilege of the mails as such. 
Particular issues of certain publications have been 
found to contain matter which would interfere with 
the operation or success of the military * 
and therefore non-mailable under the act in ques¬ 
tion. Publishers have been so advised whenever 
thev have asked the department for the reasons 
for declaring their publications non-mailable. 

It will be remarked further in this connection that the 
Postmaster General of the United States, in so far as relator 
has knowledge, has issued orders to show cause why the cer¬ 
tain publication in question should not he denied the right of 
second-class mail rating, and has not purported to exclude 
from the rights to the other classes of the mails the publica¬ 
tion in question. I his is a manifest admission of conscious¬ 
ness by the Postmaster General that the Espionage Act in 
question delegates to him no specific or implied authority to 
act. It is an attempt to avail himself of the provisions of the 
statute, which apparently delegate a general power to him, 
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when the second-class privilege has once been accorded to a 
paper, to grant a hearing, and upon such hearing to revoke 
the right of said second-class mail rating. 

d'he law provides for no tribunal to determine the sec¬ 
ond-class privilege or rating of a publication. It provides 
that the violation of the Espionage Act shall make non¬ 
mailable any publication violating the provisions contained 
in the Act. The proceeding is manifestly an effort to hook 
on, by obvious straining, to the jurisdiction here referred 
to, in order to invest himself with a pretended jurisdiction 
to pass upon the mailability or noti-mailability of matter 
referred to in the Espionage Act. And to the extent that 
his decision is made, it inflicts upon the relator the pains 
and penalties of commercial ruin, for which no reparation 
or redress is open to him in the tribunals of this country, 
except in the instant proceeding before your Honor. But 
the imposition to such pains and penalties does not ex¬ 
haust the jeopardy to which he is exposed, for if he has 
committed any of the violations defined in the Act, lie is still 
subject to the heavy pains and penalties defined for each of¬ 
fense referred to in the Act. 

ESPIONAGE SAME AS ADAMS SEDITION ACT. 

The Postmaster General declares that there has been no 
suppression because of criticism of the Government or its 
agencies or because of criticism of the war and its inci¬ 
dents. This is manifestly to distinguish it from the ob¬ 
noxious and offensive Sedition .Act, but his position is 
utterly untenable. The plain fact is, of which all sane men 
gifted with the blessing of common horse sense must see, 
that not only does he exercise the power to destroy by 
irreparable injury any publication which meets with his dis¬ 
approval after the grotesque hearing pretended to be given, 
from which no relief can be had until the long laborious 



route to the Supreme Court of the United States has cor¬ 
rected the injury and the damage sustained. But this is 
not all. The vague language of his findings, the vague lan¬ 
guage of Section 3 of Title I. if that he construed to have re¬ 
lation to the provision concerning non-mailablity, create 
a weapon of terrorism which subjugates the free expression 
of the press of the United States, and is doing so at this 
hour. Behold the spectacle in a free land of all the vast 
vehicles of public information in this country, palsied and 
stricken with fear, that the heavy hand of some subordinate 
officer may destroy the property and besmirch the integrity 
of their institution, which have been budded through years 
of patient toil for an approving public. But this is not all. 
On the 6th day of October. 1917, there became law the 
“Trading-with-Enemy” Act,’’ passed by the same Congress, 
the 65th Congress, which had passed the Espionage Bill, 
and in Section 19 of said Act, referring throughout its 
entire text to foreign publications, there is embodied the 
following language: 

“It shall be unlawful for any person, firm, cor¬ 
poration or association to transport, carry or other¬ 
wise publish or distribute * * * or to trans¬ 

port, carry or otherwise publish or distribute any 
matter which is made non-mailable by the provisions 
of the Act relating to Espionage, approved fune 15, 
1917.” 


It is interesting in passing to observe that this Act does 
provide in certain administrative restrictions placed upon 
the foreign language papers of the United States, the power 
in the President to act “upon evidence satisfactory to him,” 
which nowhere appears in the Espionage Act. This provi¬ 
sion of the Trading-with-the-Enemy Act is in pari materia 
with the section of the Espionage Act relating to non- 
mailability, 
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“All consistent statutes which can stand to¬ 
gether. though enacted at different dates relating 
to the same subject, and hence briefly called 
statutes m pari materia, are treated perspective^ 
and construed together as though they constituted 
one act, whether at same or different dates, same 
or different sessions; more strongly so if passed 
at the same session. Even if no reference is made 
to one another, it is presumed that acts at the «amc 
session arc imbued by the same spirit and actuated 

by the same policy, and should he construed in lH,t 
of one another. 

I-onis Sutherland on Statutory- Construction- Vol 
-• page S4t: Sec. 443. 

Manifestly the provision of the Trading-with-the-Enemy 
Act is as if it were a section immediately coupled with the 
non-mailabihty provision of the Espionage Act. This means 
that the findings of the Postmaster General declaring a pub¬ 
lication to be non-mailable in this proceeding makes it il¬ 
legal for that publication to transport its publication by 
any other sort of vehicle of transportation. This Con¬ 
gress cannot do. It is clearly an attempt to place an uncon¬ 
stitutional restriction upon the public press of the country 
The enactment on March 16. 1918. of the so-called Sedi¬ 
tion Act confirms this position and shows that the Espionage 
Act of June 15. 1917. ,h e Trading-with-the-Enemy Act of 
October 6. 1917, and the Sedition Act of May 16. 1918, are 
all in pari materia and should be considered as correlated. 

See In re Jackson. q6 V. S. 727 . and In rc Rapier. 143 
6 . ■>.. no, m which the question is conclusively determined 
that the attempt of the Postmaster General or of Congress, 
acting through the respondent, to close all avenues of com¬ 
munication or transportation to a newspaper is without 
warrant of law and unconstitutional. In fact, in both these 
cases the sole ground alleged for sustaining the constitution¬ 
ality ot the restriction of Postmaster General to the trans- 
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mission of lottery advertisements through the mails, is the 
fact that freedom of speech is preserved because there are 
kept open other avenues of communication, and the lan¬ 
guage is plain that if the undertaking is made to close them 
that the act is unconstitutional. 

On refusal of court to review, destroys first amendment 
to the Constitution. 

If this court should find that the decision of the Post¬ 
master General is not subject to review, or sustained on 
review, it would mean that unless the newspapers of the 
country act immediately upon decision of the respondent 
being made, they would be subject: 1st, to the additional 
penalties imposed by the Trading-with-the-Enemy Act; and 
thus thrice destroyed and thrice shriven. The Postmaster 
General is an appointee of the chief executive of the United 
States. In his Buffalo speech before the American Feder¬ 
ation of Labor, the President is quoted as having said: 
“It* T had my way, I would export all critics from this 
country." Your relator makes bold to say that the spirit 
manifested in these two enactments, with the assumption 
of jurisdiction not conferred upon the respondent, but arro¬ 
gated to himself by the pretended jurisdiction to determine 
the revocation of second-class mail privileges, is of the same 
fabric, imbued by the same spirit, and fraught with the 
same unwholesome consequences which characterized the 
Sedition Act, and its proceedings under the administration 
of President John Adams. It is offensive to the spirit of 
America: it is resented by the free men of this land. It is 
a surrender to the unfortunate temptation which in time of 
stress drives those possessed of temporary power to the 
exercise of autocratic rule, in order to bend all public and 
private opinions and sentiment to accord with their own. 

The exercise of this power finds no parallel anywhere 
among the civilized powers of the earth. England has not 
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tied a scathing denunciation of this gross misjudgment 
expressed in the effort to strangle the free press of America. 

Lord Xorthcliff is reported in all of the papers upon his 
return to England to have declined a place in the British 
Cabinet, and in his letter to Lloyd George, while compli¬ 
menting the American Government upon its effectual sup¬ 
pression of sedition-mongers in this country, reserves in 
that same letter to himself the right to use a free axe against 
all political parties, declaring that he can be of greater use 
there than as a part of the government. 

It is declared that the language of the Espionage Act can 
be so construed as to subject to punishment for felony those 
acts which may be said to lower the fighting morale of the 
Army. Let it be remembered that the morale of the Army 
will maintain a level with the morale of the people. The 
lesson of experience from the day of the great Lord Erskine, 
in the vindication of free speech to this time, has taught 
the truth that the suppression of free speech is fraught 
with infinitely more serious consequence than the existence 
of its principles. It is well said that the cure for democ¬ 
racy is more democracy. It would seem that the enactment 
in question must have arisen because of a suspicion of a 
basic and deeply grounded spirit of democracy in America. 
We are literate people; we are a liberty-loving people. 
The suggestion that the imprudent article may lead some 
crank to acts of an unfortunate or dangerous nature is a 
narrow and limited conception. The American people will 
absorb criticism, just and unjust, and in the crucible of 
their common sense and firm idealism will separate gold 
from the dross. These enactments arise from a lack of 
confidence in democracy, and from the stress and impulse 
and passion of the hour. 

It is at these times that generous patience and under¬ 
standing vanishes, and intolerance stalks abroad. It is the 
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spirit which in other days gave Savonarola to the stake; 
John Huss to the flames; took toll of the inquisition; mar¬ 
tyred the victims of revolutionary France; wrecked the 
presses of Garrison; trampled on the bleeding corpse of 
Lovejoy; condemned Milligan and Judge Stone to death 
or worse in the stormy hours of the Civil War; buried 
the body of John Brown at Pottawatomi, though his soul 
arose trom the grave and inspired freedom’s armies from 
the North, while they sung “His soul goes marching on;” 
but which today derides the name of David Starr Jordan, 
Jenkins Lloyd Jones and the revered and saintly Jane 
Addams; which lays the lash of the night riders upon the 
body of Bigelow, a man of God, because forsooth, in this 
day he dared to assert the doctrine of the gospel, before 
which we all bow; and which pursues relentlessly the So¬ 
cialistic masses of America and their publications for 
preaching the very doctrines which gave to the world Ke¬ 
rensky and \ ivani and Lloyd George and the men in op¬ 
pressed Germany, out ot whose courage we hope for a re¬ 
generated government possessing sufficient integrity to en¬ 
able us to deal with them in matters of national honor. 
The appeal here is to the court, which ever like a moun¬ 
tain, in days of sore trial, has stood firmly for the prin¬ 
ciples of democracy, the life of the Constitution, unmoved 
and unafraid, though storms beat upon its summit and the 
angry seas surged at its base. 

It is in precisely such times as this, when the legislative 
and executive branches ot the (iovernment are concerned 
with the dynamic business of making a successful war that 
there must be invoked that solemn responsibility of the 
courts, set aside from the passion and the fury of the fray. 
Here reposes calmness: here reposes perspective and vision; 
here reposes the power to weigh those things that affect not 
only the immediate problems of government, but concern 
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the preservation of the foundations of democracy, written 
with sanctity into the Constitution. The problem is not 
cne here of whether some patent medicine man fraudu¬ 
lently uses the mails for a vehicle: some lottery crook seeks 
to abuse the privilege of a preferential right; or a matter 
of petty and sordid consequence. The question here is 
whether there will be written down now for all time the 
abrogation by the courts of the land of the guaranties of 
the First and Fifth Articles of the Bill of Rights: whether 
it will be written down that the guaranty of free speech 
and of a free press shall be denied the right of that pro¬ 
tection in the courts of the land guaranteed by the Fifth 
Article of the Bill of Rights, declaring that no liberty or 
property of a citizen shall be taken without due process 
of law. 

COMPULSIVE NECESSITIES OF WAR 

It is urged that a state of war creates a compulsive ne¬ 
cessity under the stress of which surrender of liberty and 
privilege must be made by the citizen to the requirements 
of government and the business with which it is engaged. 
1 he phrase “Compulsive necessity” will be found, for ex¬ 
ample, in the decision of Judge Learned Hand, of the 
Eastern District of New York, where it is somewhat dis¬ 
cussed in the case against The Masses arising under the 
Espionage Act. In the decision of Judge Spear in the 
recent Draft Case there is an impassioned discussion of the 
requirements and obligations of citizens in war, which also 
indicates that the circumstances of war was deemed by him 
to have some relation to the legal principles involved in that 
judicial proceeding. Your relator asserts that the judicial 
rule governing the preservation of the constitutional guar¬ 
anties, and all ot them, is entirely unrelated to the cir¬ 
cumstance of peace or war; that the Constitution provides 
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lovers of justice from the habitual practice of thai 
virtue; independent, because their salaries could not 
be reduced, and free from party passion, because their 
tenure of office was for life. Although this would 
place them above the clamors of the mere mob and 
beyond the reach of executive influence, it was not 
intended that they should be wholly irresponsible. For 
any willful or corrupt violation of their duty, they 
are liable to being impeached: and they cannot escape 
the control of an enlightened public opinion, for they 
must sit with open doors, listen to full discussion and 
give satisfactory reasons for the judgments they pro¬ 
nounce. In ordinary tranquil times the citizen might 
feel himself safe under a judicial system or organi¬ 
zation. 

“Hut our wise forefathers knew that tranquility was 
not to be always anticipated in a republic; the spirit 
of a free people is often turbulent. Thev expected that 
strife would rise between classes and sections, and even 
civil war might come, and they supposed, that in such 
times, judges themselves might not be safely trusted 
in criminal cases—especially in prosecutions for polit¬ 
ical offenses, where the whole power of the executive 
is arrayed against the accused party. All history 
proves that public officers of any government when 
they are engaged in a severe struggle to retain their 
places, become bitter and ferocious, and hate those 
who oppose them, even in the most legitimate way. 
with a rancor which they never exhibit towards actual 
crime. This kind of malignity vents itself in prose¬ 
cutions for political offenses, sedition, conspiracy, libel 
and treason and the charges are generally founded 
upon the information of spies and delators, who make 
merchandise of their oaths and trade in the blood of 
their fellow men. During the civil commotions in 
England, which lasted from the beginning of the reign 
of Charles I to the Revolution of 1688, the best men, 
and the purest patriots that ever lived, fell by the 
hand of the public executioner. Judges were made the 
instruments for inflicting the most merciless sentences 



on men. the latehet of whose shoes the ministers that 

unions 11 d V h ?K- "T " 0t ' vorthv t0 stoop down and 
inloose. Nothin.? has occurred, indeed, in the his¬ 
tory ot this country to justify the doubt of judicial 
integrity which our forefathers seen, to have felt. On 
t ic contrary, the highest compliment that has ever 
been paid to the American bench is embodied in this 
simple fact, that if the executive officers of this Gov! 
ernment have ever desired to take away the life or 
the liberty of a citizen contrary to law, thev have not 
come into the courts to get it done, they have gone 
outside of the courts, and stepped over the Constitu¬ 
tion and created their own tribunals. But the framers 
of the Constitution could act only upon the experi- 
eme ot that country whose history thev knew most 
about, and there they saw the ferocity of Jeffreys and 
Scroogs, the timidity of Guilford, and the venality of 
such men as Saunders and Wright. It seems neces¬ 
sary. therefore, not only to make the judiciary as per- 
fect as possible but to give the citizen vet' another 
shield against his government. To that end thev 

could think of no better provision than a public trial 
before an impartial jury.” 

And again on page 75: 

"lint we shall be answered that the judgment undei 
i on >1 deration was pronounced in time of war, and it 
is, there tore, at least, morally excusable. There may. 
nr there may not. be something in that. 1 admit that 
the merits or demerits of any particular act. whether 
it involves a violation of the Constitution or not. 
depend upon the motives that prompted it the time 
the occasion and all the attending circumstances.’ 

\\ hen the people ot this country come to decide upon 
the acts of their rulers, they will take all these things 
mto consideration. But that presents the political 
aspect of the case, with which we have nothing to do 
lere. would only say, in order to prevent misap¬ 
prehension. that I think it is precisely in a time of 
war and civil commotion that we should double the 


guards upon the Constitution. In peaceable and quiet 
times, our legal rights are in little danger of being 
overborne; but when the wave of power lashes itself 
into violence and rage, and goes surging up against 
the barriers which were made to confine it, then we 
need the whole strength of an unbroken Constitution 
to save us from destruction. 

“1 here has been and will be another quasi-political 
argument—necessity. It the law was violated because 
it could not be obeyed, that might be an excuse. But 
no absolute compulsion is pretended here. These com¬ 
missioners acted at most, under what thev tegarded as 
a moral necessity. The choice was left them to obey 
the law or disobey it. I he disobedience was only ne- 
cessarv as means to an end which thev thought desir- 
able; and now they assert that though these means 
are unlawful and wrong, they are made right, because 
without them the object could not be accomplished; 
in other words, the end justifies the means. There you 
have a rule of conduct denounced by all law, human 
and divine, as being pernicious in policy and false in 
morals. 

“Nothing that the worst men ever protounded has 
produced so much oppression, misgovernment and suf¬ 
fering a> this pretence of State necessity. A great 
authority calls it the tyrant’s plea: and the common 
honesty of all mankind has branded it with infamy.” 

And again on page 78: 

“That class of jurists and statesmen who hold that 
the trial bv jury is lost to the citizen during the exist¬ 
ence of war, must carry out their doctrine theoreti¬ 
cally and practically to its ultimate consequences. The 
right of trial by jury being gone, all other rights are 
gone with it; therefore a man may be arrested with¬ 
out an accusation and kept in prison during the pleas¬ 
ure of his captors; his papers may be searched with¬ 
out a warrant; his property may be confiscated behind 
his back, and he has no earthly means of redress. 
Xay, an attempt to get a just remedy is construed as 




a new crime. He dare not even complain, tor the 
right of free speech is (lone with the rest of his rights. 
If you sanction that doctrine, what is to be the conse¬ 
quence? I do not speak of what is past and gone; 
but in case of a future tear what results will follow’ 
from your decision indorsing the Attorney General's 
views? They are very obvious. At the instant when 
the war begins, our whole system of legal govern¬ 
ment will tumble into ruin, and if we are left in the 
enjoyment of any privileges at all we will owe it not 
to the Constitution and laws, but to the mercy or policy 
of those persons who may then happen to control the 
organized physical force of the country. 

“This puts us in a most precarious condition: wc 
must have war often, do what we may to avoid it. 
The President or the Congress can provoke it. and 
they can keep it going even after the actual conflict 
of arms is over. They could make war a chronic 
condition of the country, and the slavery of the peo¬ 
ple perpetual. Xay, wc are at the mercy of any for¬ 
eign potentate who may envy us the possession of 
those liberties which we boast of so much; he can 
shatter our Constitution without striking a single blow 
or bringing a gun to bear upon us. A simple declara¬ 
tion of hostilities is more terrible to us than an army 
with banners. 

“To me the argument set up by the other side seems 
a delusion simplv. In a time of war, more than at 
any other time. Public Liberty is in the hands of the 
public officers. And she is there in double trust: first, 
as they are citizens, and therefore bound to defend 
her. by the common obligation of all citizens; and 
next, as they are her special guardians, d'he opposing 
argument, when turned into its true sense, means this, 
and this onlv: that w hen the Constitution is attacked 
upon one side, its official guardians may assail it 
upon the other ; when rebellion strikes it in the face, 
they mav take advantage of the blindness produced b\ 
the blow, to stab it in the back. 

“d'he Convention when it framed the Constitution. 




and the people when they adopted it. could have had 
no thought like that. If they had supposed that it 
would operate only while perfect peace continued, they 
certainly would have given us some other rule to go 
by in time of war; they would not have left us wander 
about in a wilderness of anarchy, without a lamp to 
our feet, or a guide to our path." 

And again on page 84: 

“But while they are powerless to do good, they may 
become omnipotent to trample upon innocence, to gag 
the truth, to silence patriotism and crush the liberties of 
the countrv. Thev would be organized to convict, and 
the conviction would follow the accusation as surely 
as night follows the day. A government, of course, 
will accuse none before such a commission except those 
whom it predetermines to destroy. The accuser can 
choose the judges, and will select those who are known 
to be ignorant, unprincipled and the most ready to do 
whatever may please the power which gives them pay 
and promotion. The willing witness could be found 
as easily as the super-serviceable judge. The treacher¬ 
ous spy and the base informer would stock such a 
market with abundant perjury; for the authorities that 
emplov them will be bound to protect as well as reward 
them. A corrupt and tyrannical government, with 
such an engine at its command, would shock the world 
with the enormity of its crimes." 

The doctrine presented bv Jeremiah Black was adopted 

by the Court in brave and unmistakable language. The 
general contention of the Government in that case was the 
contention of military necessity, to sustain which various 
exaggerations of judicial power as exercised were sought 
to be established; all rejected by the Court. Said the Court, 
on page 125: 

“This nation, as experience has proved, cannot 
always remain at peace, and has no right to expect 
that it will always have wise and human rulers. 
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.sincerely attached to the principles of the C onsti¬ 
tution. Wicked men. ambitious of power, with 
hatred of liberty and contempt of law, may till the 
place once occupied bv Washington and Lincoln; 
and if this right is conceded, and the calamities of 
war again befall us, the dangers to human liberty 
are frightful to contemplate. If our fathers had 
failed to provide for just such a contingency, tliev 
would have been false to the trust reposed in them. 

1 hey knew—the history of the world told them— 
the nation they were founding, be its existence 
short or long, would be involved in war; how 
often or how long continued, human foresight could 
not tell; and that unlimited power, wherever lodged 
at such a time, was especially hazardous to free¬ 
men. hor this, and other equally weighty reasons, 
they secured the inheritance they had fought to 
maintain, by incorporating in a written Constitu¬ 
tion the safeguards which time had proved were 
essential to its preservation. Not one of these safe¬ 
guards can the President, or Congress, or the Judi¬ 
ciary disturb, except the one concerning the writ 
of habeas corpus. 

” 1 * nie has proven the discernment of our ances¬ 
tors, for e\cn these provisions, expressed in such 
plain English words, that it would seem the ingen¬ 
uity of man could not evade them, are now. after 
the lapse of more than seventy years, sought to be 
avoided. Those great and good men ( founders of 
the Constitution) foresaw that troublous times 
would arise, when rulers and people would become 
restive under restraint, and seek by sharp and de- 
«.i>i\e measures to accomplish ends deemed just 
and proper; and that the principles of Constitu¬ 
tional liberty would be in peril, unless established 
b\ irrepealable law. I he history of the world had 
taught them that what was done m the past might 
be attempted in the future. The Constitution of 
the United States is a law for rulers and people, 
equally in war and in peace, and covers with the 
shield of its protection all classes of men. at all 



times and under all circumstances. \o doctrine, 
involving 1 more pernicious consequences, was ever 
invented bv the wit of man than that any of its 
provisions can be suspended during any of the great 
exigencies of government. Such a doctrine leads 
directly to anarchy or despotism, but the theory of 
necessity on which it is based is false; for the 
Government, within the Constitution, has all the 
powers granted to it which are necessary to pre¬ 
serve its existence, as has been happily proved by 
the result of the great effort to throw off its just 
authority.’* 

Opinion, in re Milligan. 71 l\ S. 

/// rc Kemp. H) 11 is.. //0. after courageous!v declaring 
limitations upon the executive use of the right of habeas 
corpus , and expressing the fear of the excesses which might 
be arrogated by the executive, Paine. J., said: 

“I should regard the establishment of that doc- 
tnne as a settled principle of our law, as a calamity 
little, if any. less to be deplored than the success 
of the rebellion.” 

It is interesting in this behalt to call attention to the his¬ 
torical review of the incidents similar to those in the Mil¬ 
ligan case, by S. S. Coxe, in his work entitled “Three 
Decades, as it is also interesting to review the character¬ 
ization of James G. Blaine in commenting on the treat¬ 
ment accorded to Judge Stone during this same period, 
because no one will impeach the sterling integrity and loy¬ 
alty of James G. Blaine, who reviews with trenchant and 
firm condemnation the excesses to which the passion and 
iury of war had driven the constituted authorities in the 
subversion of the constitutional guaranties during that 
period. So deep was the resentment that in 1862 it was 
only by chance circumstance that President Lincoln was 


able to save a Congress favorable to the administration and 
in a territory that was whole-heartedly committed to the 
war and firmly and loyally engaged in holding up the hand 
of the administration. 

It is contended now that anyone who discusses the wis¬ 
dom or unwisdom of the war is destroying the morale of 
the people and of the army, and thereby committing an 
offense in some manner vaguely within the twilight fieU 
of offenses defined and referred to in Section 3 of Title 
1 of the Espionage Act. It is common to assert that dur¬ 
ing the progress of war it is reasonable to discuss the ways 
and means with which the war is being conducted by the 
constituted authorities of the Government, or to discuss the 
objective of the war, that is to say, the proper time for the 
consideration of the procuring of peace, or the conditions 
upon which various citizens may believe peace can be hon¬ 
orably secured and accepted bv this country. The exag¬ 
geration of this angle ot view has led to a wholesale de¬ 
struction of the right to assemble and petition in the various 
portions of the country, with the apparent approval, or at 
least no expression of disapprobation and condemnation 
from the constituted authorities. In short, there is sought 
to be established a basis precluding public discussion which 
can be founded only upon the assumption of infallibility in 
action presumed and executed by the Government. This 
is subversive of the most valuable right, not only to the 
freedom of the citizen, but would mean the establishment 
of a principle which would withhold and deny from the 
(»o\ eminent the illuminating value of adverse criticism. 
The triend who approves of and criticises nothing in one’s 
conduct is the useless and in the end the base friend. The 
friend who meets with level glance and frankly and fear¬ 
lessly expresses disapproval or criticism of conduct is the 
enduring, the useful and the resolute friend. So is it in 
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Lincoln in 1848, during the Mexican War, before the 
House ot Representatives in opposition to that war, said : 

At its beginning, General Scott was by this same 
f esulent driven into disfavor if not disgrace for 

!’ ln '' 1 at . I )eace could not be conquered in less 
l.an three or tour months. Rut now. at the end o 
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llie Mexican War was declared on the 11th day of May 
846. and Daniel Webster, on the 6th day of November,’ 

46. at Paneuil Hall. Boston, in a public speech, said: 

[! 1C . Nl . cx c ' can U ar , is universally odious throughout 
■ e Lmted States, and we have vet to find any Sem- 
prom us who raises his voice for it.” 


And on September 29. 1847. he further said: 


“We are, in my opinion, in a most unnecessary and 
therefore a most unjustifiable war. 1 hope we are 
nearing the close of it. I attend carefully and anx¬ 
iously to every rumor and every breeze that brings 
to us any report that the effusion of blood, caused, 
in my judgment, by a rash and unjustifiable proceed¬ 
ing on the part of the Government, may cease.” 

Said Clay on the 13th of November, 1847: 

"Must we blindly continue the conflict, without any 
visible object, or any prospect of a definite termina¬ 
tion? * * * It is the privilege of the |>eople, in 
their primary assemblies, and of every private citizen, 
however humble, to express an opinion in regard to 
the purposes for which the war should be continued: 
and such expression will receive just so much con¬ 
sideration as it is entitled to. and no more.” 


He further offered the following resolution: 

“ Rcsok'ctl . That we invite our fellow citizens of 
the United States, who are anxious for the restoration 
of the blessings of peace, or. if the existing war shall 
continue to be prosecuted, are desirous that its pur¬ 
poses and objects shall be defined and known, who 
are anxious to avert present and future perils and 
dangers, with which it may be fraught, and who are 
also anxious to produce contentment and satisfaction 
at home, and to elevate the national character abroad, 
to assemble together in their respective communities, 
and to express their views, feelings and opinions.” 


Charles Sumner, on November 5. 1846. said: 

“The Mexican War is an enormity born of slavery. 
* * * Base in object, atrocious in beginning, im¬ 

moral in all its influences, vainly prodigal of treasure 
and life: it is a war of infamy, which must blot the 
pages of our history.” 




Theodore Parker on June 7, 1846, said: 

“But why talk forever? What shall we do? In 
regard to this present war, we can refuse to take any 
part in it: we can encourage others to do the same; 
we can aid men, if need be, who suffer because they 
refuse. * * * 

“We can hold public meetings in favor of peace, 
in which what is wrong shall be exposed and con¬ 
demned. It is proof of our cowardice that this has 
not been done before now. We can show in what 
the infamy of a nation consists: in what its real 
glory." 

“With these doctrines for our guide, 1 will thank 
any Senator to furnish me with any means of es¬ 
caping from the prosecution of this or any other 
war, for a hundred years to come, if it please the 
President who shall be. to continue it so long. Fell 
me, ye who contend that, being in war, duty de¬ 
mands of Congress, for its prosecution all the 
monev and every able-bodied man in America to 
carry it on if need be, who also contend that it is 
the right of the President, without control of Con¬ 
gress. to march your embodied hosts to Monterey, 
to Yucatan, to Mexico, to Panama, to China, and 
that under penalty of death to the officer who dis¬ 
obeys him—tell me, I demand of you—tell me. tell 
the American people, tell the nations of Christen¬ 
dom, what is the difference between your American 
Democracy and the most odious, most hateful des¬ 
potism, that a merciful God has ever allowed a 
nation to be afflicted with since government on 
earth began? You may call this free government, 
but it is such freedom, and no other, as of old was 
established at Babylon, at Susa, at Bactrina, or 
Persepolis. Its parallel is scarcely to be found 
when thus falsely understood, in any even the 
worse forms of civil policy in modern time. Sir, 
it is not so; such is not your Constitution; it is 
something else, something other and better than 
this.” 




QUESTION NOW BEFORE THE COURT IS MORE 
IMPORTANT THAN WAS INVOLVED IN MAR- 
BURY V. MADISON, THE DRED SCOTT DECISION, 
OR ANY OTHER QUESTION HERETOFORE 
RAISED CONCERNING THE DESTINY OF DEMOC¬ 
RACY IN AMERICA. 

* * * 

.Attempt to Suppress by Injunction of Preventive Measure 
the General Issue of the Press Clearly Unconstitutional. 

I have heretofore adverted to the two conceptions of the 
right of free speech; one claiming the right of preliminary 
censorship to the publication; the other denying such right 
of censorship, but restraining licentious abuse of the right 
by punishment. 

In Patterson v. Colorado . 205 U. S., 46 / ( 7907 ), the 
Court said: 


“I 11 the first place, the main purpose of such 
constitutional provisions is to prevent all such pre¬ 
vious restraints (italicized in the text of the 
opinion) upon publication as had been practiced 
by other governments, and they do not prevent the 
subsequent punishment of such as may be deemed 
contrarv to the public welfare. Citing Common¬ 
wealth v. Blanding, *> Pick. .‘104, ill I. III4. Re- 
publica v. Oswald, 1 Dallas. -510. HibV 1 he pre- 
liminarv freedom extends as well to the false as to 
the true, the subsequent punishment may extend 
as well to the true as to the false. This was the 
law of libel apart from statute in most cases, if not 
in all. Commonwealth v. Blandin . ubi sup. / Black 
Com. 150 . 


Reference to 3 Pick. 304, 314. discloses that that opinion 
adopted in the Patterson v. Colorado case by our Supreme 
Court contained after the words “practiced by other gov- 
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ernments,” as quoted in the Patterson v. Colorado case, the 
following language: 

“And in early times here, to stiHe the efforts of 
patriotic towards enlightening their fellow citizens 
upon their rights and the duty of rulers. 

“The liberty of the press was to be unrestrained, 
but he who used it was to be responsible in case 
of its abuse: like the right to keep firearms which 
does not protect him who uses them for annoy¬ 
ance or destruction.” 

:> Pickering, .°>04, :H4. 

So conclusively it appears that the Supreme Court of the 
United States has swept aside the pretended right of cen¬ 
sorship or restraint previous to publication, adopting the 
position which since 1688 has been the accepted law of Eng¬ 
land, as more fully appears in the earlier part of this brief, 
and establishes the doctrine that the only restraint upon the 
complete right of free speech and of a free press under 
the Constitution is the power of punishment for its licen¬ 
tious abuse after the publication has committed the abuse. 

In the case of I he Masses Publishing Co. v. Patten before 
the Circuit t ourt of .Appeals in New A ork, the action of 
the Postmaster General had reference merely to a single 
copy, the August number of The Masses. In the proceeding 
now before the Court, the order of the Postmaster General 
seeks to establish a complete foreclosure and embargo upon 
all editions of the Milwaukee Leader , a plain affront and 
violation of the unquestioned doctrine established in Pat¬ 
terson v. Colorado. Clearly whatever disposition is made 
of the rejection of review of the action of the Postmaster 
General, this rule should entitle relator relief from the 
embargo upon the future issue of the paper, for which 
there is no color of warrant to sustain the action of the 
respondent. Relator is persuaded that the consciousness 




of this tact persuaded the reply on July 21st of respondent 
to the resolution offered by Mr. Moon in the House of 
Representatives, denying that any attempt had been made 
to suppress any newspaper as such, but that the action of 
the Postmaster General had extended only to special edi¬ 
tions of papers. And it is consciousness of this, moreover, 
that seems to have inspired the declination to indicate by 
bill of particulars the offenses complained of by the papers 
cited by the Department, and to have inspired the general 
characterization, “Your files show a general tendency to 
be seditious.” The action of respondent, therefore, is with¬ 
out warrant; it has already stigmatized relator’s publica¬ 
tion; has already visited upon it severe and irreparable 
pains and penalties; and. if continued, threatens it with 
utter destruction. 

Among the games of the ancient Greeks was one in which 
the runners were placed upon the starting line, each fur¬ 
nished with a blazing torch. The wreath of victory was 
to him, not who finished first the course, but to him who 
finished the course with his torch still blazing. In the awful 
throes of this world conflict, our prayer is that we shall 
be swift and sure to victory, but that we shall have won 
the wreath because we have kept lighted those burning and 
inalienable rights of democracy which are our heritage and 
that no beam or pillar of our temple of liberty shall be 
broken or shattered. 

Dater November 20, 1918. 


HENRY F. COCHEMS and 
HUBERT O. WOLFE, 

Attorneys for Relator. 
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No. 3164. 


THE UNITED STATES OF AMERICA ex rel. MIL¬ 
WAUKEE SOCIAL DEMOCRAT PURLIKHING COM¬ 
PANY, Appellant, 


VS. 


ALBERT L. BURLESON, Postmaster General of the 

United States, Appellee. 


BRIEF FOR APPELLEE. 

- i Ji 

Statement of the Case. 

The relator petitioned for a writ of nmndanius to require 
the Postmaster General to restore the newspaper called the 
Milwaukee Leader to the privilege of transportation in the 
mails as second-class matter, and this appeal is from ah order 
overruling the relator’s demurrer to the respondent’s answer, 
discharging the rule to show cause and dismissing the peti¬ 
tion. 
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It appears 
circulated in 


that the Milwaukee Leader was received and 
the mails of the l nited States as second-class 


matter under a permit, issued upon request of the relator, 
which contained a provision that “the authority herein given 
is revocable upon determination by the Department that the 
publication does not conform to the law. and that said per¬ 
mit was revoked on Oetolier '•>, Id 17, on the ground that the 
publication was in conflict with the Espionage Law (Act of 
June In, 1JM7 Rafter a notice to show cause and a hearing. 

The ease being presented on demurrer the averments of 
the answer stand as true, and the questions lor decision here 


are whether, on the facts stated in the answer, the court will 


review the judgment of tin* Postmaster (ieneral; and, if the 
court will review the judgment, whether, on the facts stated 
in the answer, the Postmaster (ieneral should he required to 
revoke his order excluding the relator's paper from the 
second-class mail privilege. Tn support of the aflirmative of 
these propositions the appellant contends that the court ha.- 
power to review said judgment, and should review it. lie- 
cause it was not based on a hearing as provided by law; be¬ 
cause the facts stated in the answer do not show a violation 


of tlu* provisions of the 
papers, and the judgment 
cause the Espionage Law- 


Espionage Law relating to news- 
is therefore unfounded; and be- 
is unconstitutional so far as it at¬ 


tempts to forbid the publication 
hibited bv it. and so far as it 


of the particular matter pro- 
denies mailing privileges to 


newspapers making such publication, thus leaving the action 


of the Postmaster (Ieneral without sutlicient warrant, even 


if tlu* relator's paper did violate the said law. 

In amplication of the foregoing propositions the petition 
avers (Rec., p. 7) that the order of the Postmaster (len- 
eral has destroyed the pro|»erty of the petitioner without duo 


process of law, deprived the petitioner of the right of free 
sjioeeh. and is destructive of the rights of a free press; that 
the Espionage Law does not provide a due process of law to 


determine whether its provisions have been violated; that 



the offense defined in (lie law can only he determined after 
judicial consideration by a competent tribunal; and that the 
provisions of said law authorizing the Postmaster General to 
determine when an offense under said law has been com¬ 
mitted do not afford to accused a right to trial in a court 
of competent jurisdiction. And it is asserted that the duties 
of the Postmaster General arc purely ministerial, and no judi¬ 
cial power is rcpostnl in him by the Espionage Law to deter¬ 
mini' issues of fact; that the law enacts authority for the 
Postmaster General to destroy valuable property upon his 
mere whim or caprice, and seeks to clothe an executive ofli- 
cer with power necessarily belonging to the judiciary; that 
each of the offenses for which the Postmaster General can 
exclude the offender from the mails under said law are made 
criminal, and thereby complete protection and the agencies 
of punishment are afforded to the Government; that under 
the Trading with the Enemy Act, approved October f>, 1017, 
after the Espionage Law, it is unlawful for any person to 
publish or transport any matter made non-mailahlc by the 
Espionage Law, so that in fact the action of the Postmaster 
General in declaring the Milwaukee Leader to l>e non-mail¬ 
ahlc brings into operation the Trading with the Enemy Act 
and makes criminal the publication or transportation of the 
paper without any further act or order. 


The Espionage Law Stated. 

The Espionage Law, Title I, provides: 

“Suction 3. Whoever, when the United States is 
at war, shall wilfully make or convey false reports or 
false statements with intent to interfere with the oper¬ 
ation or success of the military or naval forces of the 
1 nited States or to promote the success of its enemies, 

and whoever, when the United States is at war, shall 
wilfully cause or attempt to cause insul>ordination, 
dislovaltv, niutinv. or refusal of dutv in the militarv 
or naval forces of the United States, 
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or shall wilfully obstruct the recruiting or enlistment 
service of the United States, to the injury of the serv¬ 
ice or of the United States, shall l>e punished by a 
fine of not more than $10,000 or imprisonment for 
not more than twentv vears, or both.” 

'Title XII, of the same act provides: 

“Section 1 . Every letter, writing, circular, postal 
card, picture, print, engraving, photograph, news¬ 
paper, pamphlet, book, or other publication, matter 
or tiling, of any kind, in violation of any of the pro¬ 
visions of this act is herebv declared to he non-mail- 

able matter and shall not he conveved in the mails 

%> 

or delivered from anv iiostoflice or bv anv letter 

1 *> V 

carrier. * * * 

( 

paper, pamphlet, hook, or other publication, matter 
or thing, of any kind, containing any matter advo¬ 
cating or urging treason, insurrection, or forcible re¬ 
sistance to anv law of the United States, is hereby do- 
dared to be non-mailable.” 


“Sec. 2. Every letter, writing, circular, postal 
•ard, picture, print, engraving, photograph, news- 


The primary question in this case is did the Miltrankee 
Leader violate section 2 of title I of the said act. Did it {a) 
make or convey false reports or false statements with intent 
to interfere with the operation of the military or naval forces 
of the United States or promote the success of its enemies, or 
(//) wilfully cause or attempt to cause insubordination, dis- 
lovaltv, mutiny or refusal of duty in the military or naval 
forces of the United States, or (c) wilfully obstruct the re¬ 
cruiting or enlistment service of the United States. 

As to the meaning of and construction to be placed upon 
these three classes of offenses it should be observed that to fall 
within the first class, a statement must he false and may be 
intended to reach any person whose action might be a factor 
in the success of the United States in the war. This class is 
the onlv one in which the truth or falsity of the statement is 
an element of the offense, so that if the matter contained in 


L 



o 


relator s paper violated the second and third class of offenses 
under the act the truth or falsity of such statement is irrele- 
vant. 

The matter contained in the extracts from the Leader set 
forth in the answer is full of false statements. The court 
must take judicial notice of the falsity of the statements on 
at least one topic, i. e., that this war was declared by the 
Tinted States solely and exclusively for the purpose of pro¬ 
tecting the l*>nds of allied countries held by Morgan and 
other hankers and the profits of the munition makers. This 
statement of reason for the declaration of war is in complete 
contradiction to the resolution of Congress which declared: 

‘“That the state of war between the United States 
and the Imperial German Government which has 
l>een thrust ui>oii the United States is hereby de¬ 
clared/’ 

and to the statement of the President in his war message 
which pointed out to the Congress as reasons why the said 
resolution should he adopted, that the German Empire had 
made war upon the United States by sinking our ships and 
taking the lives of our citizens, in violation of accepted prin¬ 
ciples of international law; that the declaration of Germany 
for unrestricted submarine warfare was not only an attack 
upon the United States, in violation of international law, hut 
a demonstration that the peace of the world was necessarily 
in danger from the existence of an autocratic government 
which did not abide by international law, and that therefore 
the world could not l>e safe for democracy unless the United 
States successfully accepted the challenge. Needless to say, 
not a word about Morgan's bonds or munition makers’ 
profits. 

The legislative and executive branches of the Government 
thus solemnly stated the causes of the war. Can the judiciary 
hesitate about accepting them as true and properly branding 
the Leader's statements? 
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Wlmt legitiiMiite pur|x*e rould In- sul*orved |,y the pub¬ 
lishing of smli false stafements? Cun if lie doubted that 
llie statements tended to interfere with the o|>eration and 
success of the military forces of the Cnited States and to 
promote the success of its enemies? If that lie their obvious 
tendency, as we shall hereafter point out. then the intent to 
accomplish those ends is established ami the publication is 
criminal and not niniluMc. 

I 1 it* second class of offenses denounced by statute is at¬ 
tempts to cause insubordination, disloyalty, mutiny, or re¬ 
fusal of duty in the military or naval service of the United 
States. \\ bile such attempt could be made by publication as 
well as by act the publication would have to be intended to 
reach members of the military or naval establishments to 
picdicate an attempt on them. As no such averment is con¬ 
tained in the pleadings, no attempt will he made to establish 
such an offense. 

1 la* third class of offenses declared by the act is the willful 
obstruction of the recruiting or enlistment service of the 
l nited States, to the injury of the service or of the United 
States. The meaning of this language is cMarly set forth in 
thi* decision in a similar case known as the Masses case, 
printed in Appendix A hereto: 

If the natural and reasonable effect of what is 
said is to encourage resistance to a law and the words 
are used in an endeavor to persuade to resistance, it 
i> immaterial that the duty to resist is not mentioned 
oi the interest ol the person addressed in resistance 
is not suggested. That one may wilfully obstruct 
tbe enlistment service without advising in direct lan¬ 
guage against enlistments, without stating that to re¬ 
frain from enlistment is a duty or in one’s own in¬ 
terest seems to us too plain for controversy. To ob¬ 
struct the recruiting or enlistment service within the 
meaning of the statute it is not necessary that there 
should be a physical obstruction. Anything which 
impedes, hinders, retards, restrains, or puts an ob¬ 
stacle in the way of recruiting is sufficient.” 



Any utterance, therefore, whose natural effect is to retard 
<*>• increase the difficulties of the process of raisin* an armv 
or navv adequate for a successful prosecution of the war 
would constitute a violation of this clause of the Kspionage 

Argument on the Facts. 

I he extracts from the relator's publication set forth in the 
answer speak for themselves. Running through all of them 
l-ormcating all of them, and connecting all of them, there 
is a main, general, or principal theme that the war was 
entered into by the United Stales to save the bonds of the 
allied countries hold by Morgan and his Wall Street asso¬ 
ciates; that this was the purpose of the war, and the state¬ 
ment. ot any other purpose is false and a piece of fraud and 
hypocrisy; that the war is for the big capitalists and for 
them alone, and that the President and Congress of the 
nited States acted simply as the agents or tools of these big 
capitalists, including the munition makers; that not only 
was the war begun exclusively for the money profits of these 
big capitalists, hut it is being continued exclusively for that 
purpose; that these big capitalists do not themselves do the 
lighting, hut use (.he workers, that is. the working men. to 
do the fighting and the suffering and the dying, so that the*; 
big capitalists can continue their profits by means of this 
fighting and suffering and dying; that there is an attempt 
to fool the workers into fighting and dying gladlv hv fraudu¬ 
lently and hy|Kicriticallv telling them that this is a war for 
democracy; that not only is it a war solely and exclusively 
for plutocracy, hut, in order to fight the war for the big 
capitalists, democracy is lieing deliberately suppressed and 
destroyed in the United States. This theme is forcibly, 
cleverly, brutally, and unmistakably set forth in page after 
of tlie relator’s paper. 

As the court well knows, and is expressly set fortli in the 
answer, and must therefore lie accepted as fact in this review. 



this theme, with its various variations, was being put forth 
from day to day during the period when the United States 
was engaged in raising its Army and Navy to war strength. 
The Navy was being raised to war strength solely by means 
of voluntary enlistments, the Arniv bv both voluntary en- 
list mi nts and draft. The speed and efficiency with which 
the draft could he executed would depend upon the number 
of exemptions claimed and the zeal with which the exemp¬ 
tions would he supported and fought for. Therefore, any 
utterance which would have a tendency to reduce the volun¬ 
tary enlistments or increase the number and vigor of the 
exemption claims would inevitably impede and retard, and, 
therefore, obstruct the recruiting and enlistment service. 
The greater number of men called upon for enlistment or 
draft to join the military or naval forces must necessarily 
come from the greater numl>er of the population, namely, 
the working class. I tterances, therefore, likely to reach 
lame numbers of the working class and to influence them 
against voluntary enlistment or in favor of exemption claims, 
would necessarily tend to impede and obstruct the recruiting 
and enlistment service. The relator alleges in his petition 
that the Lcadt r has a circulation of forty thousand and is the 
organ of a great number of labor unions, so that the paper 
during May, June, July, August, and September, TUT, was 
daily reaching or intended to reach large numbers of men 
eligible bv reason of age, to military or naval service. To 
tell these men that they are but cannon fodder to serve a 
struggle of money kings for money profits, and that they 
would fools to believe that the war had any other or less 
sordid reasons for existence, played upon daily with clever¬ 
ness and bitterness, obviously would cause many of them to 
go so far as to resist the draft, and would cause large numbers 
of them to withhold themselves from voluntary enlistment, 
and retard the draft services, by increasing the claims for 
exemption andincreasingthe aggressiveness with which these 
claims would he supported. To reduce the fighting effective- 



9 


.„T? f " e 1 ni,ed Sta,es ln this w«r was the obvious result 
' , e ;; ,,V ' 0 r |,U 7 ,os V' f ,he intent, repeated, presents- 

" ,he , hen, c b r Lea,hr. What other, legitimate 

motive could it have had to fill its columns with this theme 
<a> .liter day during the very period when all the energies 

° f ,he , ( ' overn,,,ent were enlisted in the raising of an ade¬ 
quate Army and Navy? Taking, therefore, the meaning of 
obstruct, as laid down by the Circuit Court of Appeals in 
the Masses case and applying that definition to the matter 
contained the relator’s publication, the court must in- 
e\ 'table come to the conclusion that the relator’s publication 
continually and consistently committed at least the third of¬ 
fense denounced by the Espionage Law, and that it thereby 
became non-mailable under the law. 

That this argument is not without judicial support is 
.shown by some adjudged cases, and it will be pertinent to 
his case to point out the action of courts in other cases re¬ 
sting to the Espionage Law, and particularly those relating 
to the dissemination of newspa|>er or other printed matter 
or the making of speeches and compare them with the utter¬ 
ances of relator set forth in the answer. 

, The Pierce Case. 

In the I nited States District Court for the Northern Dis¬ 
trict of New York, in the case of United States tw. Clinton H 
Pierce et a!., the court upheld a conviction for violating the 
Espionage Law by distributing a pamphlet entitled “The 
I rice We Pay.” The chief analogy to the present case is 
found in the last section of the “Price W r e Pay,” No. 7, con¬ 
taining the following: 

“This war is to determine the question, whether 
the chambers of commerce of the allied nations or of 
the Central Empires have the superior right to ex¬ 
ploit undeveloped countries. 

2—t 




“It is to determine whether interest, dividends and 
profits, shall he paid to investors speaking German 
or to those speaking English and French. 

“Our entry into it was determined by the certainty 
that if the Allies do not win, .1. I\ Morgan's loans to 
the Allies will l>e repudiated, and those American in¬ 
vestors who hit on his promises would he hooked." 

The court will readily see that this is an expression of the 
same theme which we have described as the main theme of 
relators articles. For purposes of ready comparison, we 
here quote the following extracts from relator's publication, 
with date of issue and page of record in which they are 
found, which relate to this idea that the war is for .1. 1*. Mor¬ 
gan and the capitalists, and that any other explanation of 
it is a piece of fraud and hypocrisy. 

Issue of June 20th ( Rec., p. 18) : 

“First. The Entente Allies were practically at the 
end of their rope. If the United States had not en¬ 
tered, the war would have been over by this time. All 
our capitalist pa|>ers admit this whenever it suits their 
purposes—they deny it when it does not. About 
$8,000,000,000 of notes and other obligations which 
the allied powers owe to Morgan, Schwab & Co.—to 
the munition makers and exporters of all kinds of 
war material in America—might not have been worth 
much over 80 cents if the Allies would have lost this 
war.’’ 

Issue of July 80th (Kee., p. 20): 

“We are at war for the financial lienefit of the 
capitalists of the United States. They desire im¬ 
perialistic dominion, in common with the capitalists 
of England, in order that together they may control 
the world and reap fabulous financial gains. 

“For our dear capitalists don't want the true 
reason known. That would make the object fail 
utterly. In order to get the people to support the 
war vigorously, it is necessary for them to try to 
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fool the people by making them believe that the war 
ha. 4 * an entirely different object.” 

Issue of August 3d (Rec., p. *2*2) : 

“Rut the war legislation that was kieked through 
the rubher-stnmp Congress during the last five 
months had added immensely to this supremacy. He 
now has greater authority than Jenghis Khan, the 
ruler of the Mongols and the conquerer of the Rus¬ 
sians. ever possessed. Nevertheless, we realize that 
Woodrow Wilson must have such surpassing pre¬ 
ponderance in order ‘to make this world safe for 
democracy’ and also to save the investments and 
bonds of Pierpont Morgan and his friends.” 

t 

Issue of August 6th (Rec., p. 25): 

“To have it impressed upon one’s mind that the 
war is a war of the big business of one group of 
nations against the lag business of another group 
of nations, each using the workers to do the lighting 
and the dying, it is only necessary to attend meet¬ 
ings of big business men. ’ 

Same issue (Rec., p. 25): 

“It is a business man’s war, and the object is 
profits, not democracy.” 

Issue of August 7th (Rec., p. 26) : 

“By the forces of evil we mean the profiteers who 
forced the United States into the war for their own 
financial benefit and who are engaged in boosting 
for the war with all their might. Vast sums of 
money were loaned to the Allies by American capital¬ 
ists. As there was some danger of the Allies being 
defeated, these immense investments or speculations 
seemed to he in jeopardy. The munition manufac¬ 
turers and food speculators were carrying on a thriv¬ 
ing trade, making huge profits by helping to kill 
and maim millions of human beings. The whole 
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capitalist class desired commercial supremacy for the 
1 nited States in order that thev, the capitalists, 
might get still richer. ” 

Same issue (Hoc., p. 2d): 

Ami they are urging us to stay in the war after 
we could make an honorable peace, because their 
selfish financial interest requires that they, in com¬ 
mon with the capitalists of England. should conquer 
the world in order to control the commerce of the 
world and pile up still more enormous fortunes than 
thev have now.” 

Issue of August 7th (Hoc., p. 27): 

(Being a suggested slogan for the war.) 

“Make the world safe for Morgan’s millions.” 

Issue of August 23d (Bee., pp. 31 and 32) : 

“There comes to our hand The TcoplS* Tress, 
published in Cincinnati, Ohio. In it there is an 
article, presumably written bv Herbert S. Bigelow, 
a part of which we want to give to you. 

Today I called at the home of a mother of an 

only son who was drafted. Eight years of sacrifice_ 

this father and mother had made—to get this bov 
through high school and university. Tie had been 
one \ear out of school and this devoted family of 
three had licgun to enter into the reward of their 
long labor. 

* 1 hen the draft came—and the voting man was 
called. 

“ ‘As I took that mother’s trembling hand this 
morning, moist from the wash-tub, and saw the tears 
coming down her cheeks as she struggled to say to 
me what was in her heart, those words of the Secre¬ 
tary of \\ ar flashed into my mind. 

“ T a™ immensely proud of what has been done/ 
Mr. Secretary, if you could have on your heart 
for one hour the bunion now felt bv tbe mothers of 
America it would crush vou. 


“Multiply this woman by many thousands, and 
we have a slight realization of the tragedy that is 
going on in our midst. 

“Is it any wonder that those who know the eause 
and the object of the war feel that all that is sacred 
in America has been profaned and outraged?” 

Issue of August 24th (Hoc., p. 33 ): 

“Although we always knew the war profits made 
by the big capitalists of the United States were im¬ 
mense, and it is pretty hard to astonish a Socialist 
with anything along that line, we shall have to ‘fess 
up* to the fact that we are amazed at the colossi 1 
profits set forth in the minority report of the com¬ 
mittee on finance, submitted to the United States 
Senate by Senators La Follette, Thomas and Gore.” 

‘There is no further need to ask why we are at 
war. In these figures you have the reason. Had the 
war come to a close, these profits would have been 
discontinued. Here you have the reason why a des¬ 
perate effort is made to deceive the people into be¬ 
lieving that we are fighting for democracy. Here 
you have the reason why free speech and free press 
are curtailed. Here you have the reason why the 
Constitution is being trampled in the mud. Here 
you have the reason why everyone who wants peace 
is a traitor.” 


Issue of August 25th (Rec., p. 36): 

“They can’t lie hypnotized by the capitalist wiz¬ 
ards. They know that the greatest enemies of the 
American people are at home. They know that the 
war is a struggle of the capitalist class of one group 
of nations against the capitalist class of another 
group of nations, and that each side is using the 
workers for its own purposes. Having grasped this 
class basis of the struggle, they are proof against the 
machinations of the fakirs who would hypnotize them 
and make them dance to the jingo music.” 

Issue of September 13th (Rec., p. 44): 

“Now, the premiership in the world’s ocean trade— 
commercial conquest—is the biggest factor in the 
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war. Commercial supremacy is what we are fighting 
for. If the reigning financial kings decide that we 
have already gained this, and that further fighting 
would endanger the billions of dollars of loans made 
to the Allies, they will move for peace/' 


l an anything he plainer than that such extracts, which 
are merely typical and do not begin to include all of similar 
tenor, would have the effect of keeping the young men of 
the working classes from joining the colors and thereby ob¬ 
struct the raising of an adequate Army and Navy? If the 
court which tried the almve case felt that the mere distribu¬ 
tion of “The Price We Pay” might constitute a violation of 
the Espionage Law, then, surely, these much stronger, more 
effective, more plainly persuasive passages from The Mil - 
trait kee Lrarhr could reasonably he considered by the Post- 
master (Jeneral as also violating that law. See reprint of 
the Pierce decision. Appendix C. 


The Wallace Cask. 

In the case of 1 nited States vs. Daniel II. Wallace, in the 
District Court for the Southern District of Iowa, one of the 
things which Wallace was accused of having said was. that 
the soldier was made a hero of when he left, hut that when 
he came hack he was a bum, and the asylums would be filled 
with them and that the soldiers were giving their lives for 
the capitalists, that being the very idea which permeates 
the relators publication. We have above given some of 
the extracts which show this idea, that the war is for the 
capitalists and that the workers are simply the fooled vic¬ 
tims. The other idea referred to in the W T all ace case, 
namely, that the soldier would also he a fool if he allowed 
himself to he deceived by being treated as a hero, has an 
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example in relator’s paper in the issue of August 2d in an 
editorial reading as follows: ' 

Page 21 of Kec.: 

‘‘In the newspapers that are boosting the war 
there is a very frequent reiteration of the assertion 
that it is an honor to he drafted. 

“Just whv is this so often repeated? One would 
he led by this re|>etition to believe that there must 
he some doubt about it. c IIe doth protest too much.’ 

“Among the young men between 21 and Ml there 
seems to he a different view of the subject. They do 
not ask each other, ‘Have you had the honor to he 
drafted?’ 

“On the contrary, the question they ask is, ‘Did 
you escape?’ Or, ‘Were you caught?’ These and 
questions of similar tenor are the ones you can hear 
if you mingle with the young men.’’ 

In the Wallace ease the court left such utterances for the 
iurv to sav whether or not they would have the effect of 
causing insubordination, disloyalty, mutiny, or refusal of 
duty, or obstruct the recruiting and enlistment service. If 
the case of Wallace’s speech was a case for the jury, how 
much more was the case of the Milwaukee Leader a case for 
the Postmaster General. 


The Jeffersonian Case. 

In Appendix 1) hereto is a copy of the opinion of Judge 
Speer in the District Court for the Southern District of 
Georgia in the case of a publication called The Jeffersonian. 
This is complete authority in favor of the respondent herein, 
for it was a case to enjoin the Postmaster from withdrawing 
the second-class mailing privileges of the Jeffersonian and, 
therefore, was a case involving the identical issue involved 
in the case at bar. Typical passages from the Jeffersonian 
which Judge Speer considered sufficient to constitute a vio- 



lation of the Espionage Act and to justify a revocation of 
second-class privileges are given on pages 2 and 3 of the 
opinion. They constitute accusations to the effect that de¬ 
mocracy has heen destroyed in this country by the Conscrip¬ 
tion Act and President Wilson has become a kaiser and that 
Congress has confiscated the liberty and lives of American 
Im>vs. The relators pa|»er was full of similar accusations of 
the kaiserizing of the United States and the enslavement 
of its hoys. For instance: 

Issue of June 20th (Kec., p. IS) : 

fourth. I nder the guise of fighting for democ¬ 
racy in Central Europe. our plutocracy and its gov¬ 
ernment in W ashington is now establishing an abso¬ 
lute autocracy in our country with the slogan: war 
necessitates autocracy. Even* such a hot war patriot 
as Senator Heed of Missouri said that ‘no king, czar, 
potentate, ( aesar or kaiser ever exercised such powers 
as President Woodrow Wilson V ? 

Issue of August 3d (Kec., p. 22) : 

These are the powers of our President in times of 
piping peace. He has often been called ‘the autocrat 
in a frock coat to distinguish him from the old 
world autocrats in uniform. 

Tint the war legislation that was kicked through 
the rubber stamp congress during the hist five months 
has added immensely to this supremacy He now 
has greater authority than Jenghis Khan, the ruler 
of the Mongols and the conqueror of the Russians, 
ever possessed. Nevertheless, we realize that Wood- 
row W ilson must have such surpassing preponder¬ 
ance in order ‘to make this world safe for democrat 
and also to save the investments and bonds of Pier- 
pont Morgan and his friends.” 

Issue of August 10th (Kec., p. 28) : 

“Hut we desire to call attention to the fact that 

the passage of this law is a distinct case of Ivaiserizim r 

* » 
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America, even more than it has hitherto heen 
Kaiserized.” 

Issue of August 23d (Rec., p. 31): 

{ ‘Yet we find the President himself, although 
clothed with and exercising all these autocratic pow¬ 
ers, blandly asserting that we are fighting for 
democracy.” 

Same issue (Rec., p. 32) : 

"In the popular phrase of the day, Congress has 
agreed to ‘let George do it.’ And the result is the 
creation of a virtual autocracy, entirely repugnant 
both to the letter and to the spirit of :he Constitution. 
To anyone who ventures to criticise the wisdom of 
this policy, the only replv vouchsafed is a hysteiical 
appeal to ‘stand by the President’.” 


Issue of August 24th (Rec., p. 34) : 

“The same officials autocratically enacted the con¬ 
scription law, in spite of the insistent demand of the 
]>eople for a referendum vote, out they try to make 
it appear that the conscripts are to fight for 
democracy. 

t/ 

“They make a big holler alxmt Belgium, and try 
to justify the deportation of American working men 
from their homes in the n mie of democracy. ' 


The court will see that these statements of the relator’s 
paper are vastly stronger accusations and statements of this 
idea of the falsity of any claim that the war is for democracy 
than were contained in the Jeffersonian; and, if a United 
States court felt that there was sufficient in the Jeffersonian 
to warrant a withdrawal of second-class mailing privileges, 
surely this court cannot feel that Postmaster General Burle- 
son acted without reason when he applied the Espionage 
Law to the relator. 


O f 

')—t 





We call the court's attention particularly to the last of 
the aljove quotations, in which conscription is treated as of 
the same class as the German (le|K>rtation of working men 
in Belgium. It is hardly necessary to point out what an 
efteet on the enlistment or recruiting service the dissemina¬ 
tion of this idea might have, that conscription is tantamount 
to the horrible deportation of the Belgian workingmen. 


The Masses Case. 

r I he decision of the Court of Appeals in the Masses case, 
see Appendix A, is absolutely and conclusively against rela¬ 
tor upon all is^ue in the case at bar. The Circuit Court of 
Apj»eals overruled the decision of the trial judge, who 
thought that the matter contained in the Maws case could 
not he held to violate the Kspionage Law. The Circuit 
Court, of Appeals thought differently, and felt that the mat¬ 
ter contained in the Massrs was of a nature which anvone, 
including a Post master, might honestly and reasonably con- 
sider would tend to obstruct the recruiting and enlistment 
service. If the Circuit Court of Appeals could feel that way 
about the Massrs/ then surely the very much stronger and 
more bitter and more inciting matter contained in the re¬ 
lator’s paj>er was of a nature which a Postmaster General 
might with all honesty and reasonableness deem to be in 
violation of the Espionage Law. In that suit the court dis¬ 
cussed four articles and four cartoons. The four articles 
are entitled: “A Question, “A Tribute/’ “Conscientious 
Objectors, and “Friends of American Freedom.” They all 
consist of an idealizing and glorification of conscientious ob¬ 
jectors, referring particularly to Emma Goldman and Alex¬ 
ander Berkman. who had been convicted for inciting persons 
not to register under the conscription act, and to the English 
objectors who had gone to prison for refusing to serve. Thev 
are articles couched in comparatively gentle language and 
contain little incitement, yet the Circuit Court of Appeals 


felt that even this comparatively penile glorification of 
those who refused to serve in the armed forces of their coun¬ 
try for conscientious motives, would tend to obstruct the 
recruiting and enlistment service by suggesting to others 
that they should also withhold their services from their 
country. The court discusses these articles on pages 11 to 
Id of its opinion. The relator’s paper contained this same 
idea in its issue of August Ml, as follows: 

Issue of August 31 (Rec., p. 41): 

“So far as the conscientious objectors to war in 
general are concerned, they are faithful folk who try 
to do their duty. They believe that they serve their 
country best by taking the position they do. They 
believe they set the right example to others and that 
in the long run their course is the best for the country 
and the race. Many of them have religious scruples 
based upon very specific statements in the Bible, such 
as ‘Thou shalt not kill.’ 

“So far as the Socialist conscientious objectors are 
concerned, as a rule they are not opposed to war. 
They are opposed to wars that are waged for bad 
pur) wises and wars that are waged in the interest of 
the capitalist class. They are opposed to wars of ag¬ 
gression and wars of conquest. A great many of 
them would fight in a war for the benefit of the 
working class, provided it was not a war of aggres¬ 
sion. A great many of them would also fight in a 
genuinely defensive war, even though it might not 
be distinctly a war for the benefit of the working 
class. They believe that if they killed men in an 
aggressive war, it would be murder, and they are, 
therefore, conscientiously opposed to it.” 

The relator went beyond praising those who conscien¬ 
tiously objected to military service for religious reasons, and 
suggested that all Socialist conscientious objectors to war 
waged for bad purposes and in the interests of the capitalists 
class (which other extracts show to be this particular war in 



wlu.h the t nited States is engaged), should also decline to 
join in the war. A far larger numher of people would he 
ieache.1 by these suggestions of the relator's paper than hv 
the articles of the JW*. So if the Circuit Court of 
|>cals found these articles to he a violation of the Espionage 
Act or justification for the revocation of mailing privileges 
a fort tori this would !>e true of relators p«|>er 

To come now to the cartoons which were also a subject 
"• discussion this Marne, case. The first of these cartoons 
«a.s the Liberty Bell.” This, in and of itself, the Court 
said, did not constitute a violation of the Espionage Law. 

I he next cartoon was that entitled “Conscription,” showing 
outh. Lahor and Democracy chained to a cannon, with 
Motherhood frantically weeping. As will appear from page 
14 of the opinion of the court, this cartoon was interpreted 
as saying: “This law murders youth, enslaves labor to its 
misery, drives womanhood into utter despair and agonv, and 
takes away from democracy its freedom.” The court said 
that the language of this cartoon suggested disloyalty, and 
I s cfleet would he to interfere with enlistment. We have 
already given many quotations from relator’s paiier upon 
the theme that democracy is being trampled under foot and 

labor enslaved. Note also the following from the issue of 
June 20th (Her., p. 18): 

"Second Industrial stocks of certain kind—com- 
tiamlv calle. war babies' in Wall Street— have 
tallied fabulous prices. Their very existence de¬ 
pends upon the continuance of this war. The end 

, ‘ h n"' ar ,nenns lhe e »d “f their prosiieritv. Inci- 
dentalK. we may also observe that there are lots of 

1 K V r'" 1 Promotion to he gotten, too, out of 
tins war for officers and generals—sons of the 

ter."however” mW,e That is a "' inor "tat- 
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This is a very outspoken example of the thought that the 
capitalists get the profits and the workingmen pay the pen¬ 
alties. Also the following: 

Issue of August 6th (Her., p. 25): 


“ I o have it impressed upon one's mind that the 
"ar is a war of the hig business of one group of na¬ 
tions against the hig business of another group of 
nations each using the workers to do the lighting and 
the dying, it is only to attend meetings of hig busi¬ 
ness men. 


“We recently had this experience, and we had it 
rubbed into us good and plenty that it is a business 
men's war. 

“Oh, of course, the hig business men do not in¬ 
tend to do the fighting. 

“Not on your life. 

In fact, one of the speakers, himself a hig business 
man, in urging them to he liberal financially, frankly 
said, ‘1 don’t suppose anv of you intend to go to the 
front—T don't intend to.’ 

“It was quite a safe assumption. 

“They will keep at a safe distance. Some of them 
will make a few financial sacrifices for the time be¬ 
ing. Others will make unusually large profits during 
the war. All of them expect to profit by the war 
eventual lv. 

t 

“To them patriotism and profits are the same. 

U W e have yet to meet anvone who is enthusiastic 
over the war except biV business men. hankers, and 
their satellites among the lawyers and others. And 
a ereat manv of those are not enthusiastic over it. 

“Tt is a business man’s war, and the object is 
profits, not democracy.” 


Issue of August 13th (Rec., p. 20) : 

“That there is a powerful international conspiracy 
of capitalists and Tories in existence to keep the 
world at war in order to keep the Socialist movement 
from taking hold, we have always suspected, of 



course. All the clap-trap about- ‘fight for democracy 
and against autocracy’ is pure swindle and was never 
even thought of when the war broke out.’’ 

Issue of August -4th (Rec., p. So) : 

'‘They make a big holler al>out Belgium, and try 
to justify the deportation of American workingmen 
from their homes in the name of democracy.” 

Issue of August *2Nth (Rec., p. .S7) : 

“The Iluns within our own gates are those who 
insist upon a war of aggression and conquest, who 
curtail the constitutional rights of free speech, free 
press and free assemblage, who do|>ort workingmen 
from their homes, who oppress the people with high 
prices, and who rob the whole working class of most 
of their earnings.” 

Note in the latter quotation the repetition of the idea 
that American workingmen are being deported from their 
homes, all for the sake of the capitalists, and that the work¬ 
ingmen give not only their lives hut their earnings. This 
is certainly stronger than the cartoon of “Conscription” in 
the Mcutxrx, that is, a stronger incitement to the workingmen 
to refuse to devote themselves to the military or naval service 
of their country. 

The next cartoon considered hv the court in the Mawe* 

4 . 

case is the one entitled: “Making the World Safe for Capi¬ 
talism,” and discussed on page 14 of the court’s opinion. 
It shows Russia engaged in studying democracy, while at 
one side England ami Japan come to bulldoze Russia and 
on the other side Elilni Root and Charles Edward Russell 
come to trick it out of its democracy. The Russell referred 
to is Charles Edward Russell, who was a member of the 
United States Commission to Russia, of which Elilni Root 
was the chairman. We have given many examples of this 
thought, that the American Government is fighting to sup- 
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press and not promote democracy. The idea incorporated 
in this cartoon of the Masses, that the people are to he either 
bulldozed or deceived out of their democracy, is contained 
in many passages from relators paper in addition to those 
above cited, and it is noteworthy that some of these actually 
mention Elihu Root. For instance, in the issue of July 
13th (p. 19 of Rec.) : 

“Whose democracy and liberty is the object of our 
divine mission, with Elihu Root as the Herald of the 
dawn F’ 


(P. 20 of Rec.): 

“For our dear capitalists don’t want the true reason 
known. That would make the object fail utterly. 
In order to get the people to support the war vigor¬ 
ously, it is necessary for them to try to fool the people 
by making them believe that the war has an entirely 
different object.” 


Issue of August 1st (Rec., p. 21) : 

“As for democracy—the German Social-Democracy 
is surely infinitely more democratic than our south¬ 
ern Democrats and more democratic than Pierpont 
Morgan and his northern hankers, with Elihu Root 
and Theodore Roosevelt thrown into the bargain*.” 

Issue of August 25th (Rec., p. 30): 

I hey can t he hypnotized by the capitalist wiz¬ 
ards. They know that the greatest enemies of the 
American people are at home. They know that the 
war is a struggle of the capitalist class of one group 
of nations against the capitalist class of another 
group of nations, and that each side is using the 
workers for its own purposes. Having grasped this 
class basis of the struggle, they are proof against the 
machinations of the fakirs who would hypnotize 
them and make them dance to the jingo music.” 
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Mr. Root is picked out as a well-known attorney for the 
groups called “Capitalists” or “Morgan groups” in these 
articles. It is a well-known fact that there was in Russia a 
great propaganda engineered from this country to instill 
into the Russians the belief that America is not a democ¬ 
racy and that she is lighting this war for the plutocrats, and 
that the fact that the Russian Commission was headed by 
Mr. Root was cited as a fact to support this propaganda, 
and that this propaganda was one of the potent factors in 
the disintegration of the Russian army. This disintegration 
of the army is a concrete illustration of how the dissemina¬ 
tion of these ideas of the undemocratic nature and causes of 


the war can reduce tla* lighting eflectivencss of any country. 
If they can disintegrate an existing army, they can, for the 
same reason and bv playing upon the same credulity and 
motives of human beings, obstruct the original raising of 

an army. 

* 

The fourth cartoon is discussed on pages 14 and 15 of the 
court’s opinion. It shows a group of corpulent plutocrats 
discussing war plans and telling Congress to get out of the 
way, as it had done all that could be asked of it when it 
declared war for the benefit of these corpulent capitalists. 
This is simply a humorous presentation of the idea that the 
war is for capitalism and that Congress was the tool of the 
capitalists in declaring it. As a humorous presentation, it 
would probably be less exciting or inciting than the more 
hitter articles in the Mihraukee Leader; yet the court felt 
that this cartoon could justifiably be considered as violating 
the Espionage Law. A fortiori, the stronger and more bitter 
presentation in the Miliraukee Leader could justifiably be 
considered by Postmaster General Burleson as tending to 
obstruct the recruiting and enlistment service. 

The foregoing cases are not all of the cases that have 
been decided by the courts under the Espionage Law, but 
they are the eases which furnish the best analogies to the 
sort of matter that was contained in the relator’s publication 
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as sot forth in the answer; and the two decisions relating to 
the .1/ asses completely dispose of every issue raised or which 
could possibly he raised hv the relator. 


Jurisdiction of the Postmaster General. 

As the publications ot the Ijcculcr did make and convey 
talse reports and false statements with intent to interfere 
"ith the operation or success of the military and naval 
forces of the United States and to promote the success of its 
enemies, and did wilfully obstruct the recruiting and enlist¬ 
ment services of the country the paper is, by section 1 of 
Title XII of the Espionage Law, “non-mailable matter and 
shall not be conveyed in the mails or delivered from any 
post-ofiice or by letter carrier." 

It is true, as stated by the relator, that nothing is said 
in the Espionage Law about the duty of the Postmaster 
General to exclude such non-mailable publications. But 
that duty clearly follows from his general authority to exe¬ 
cute laws governing the postal service. lie is the chief 
executive officer of the Post-Office Department and as such 
he would he derelict in his duty if he permitted matter de¬ 
fined by law as non-mailable to pass through the mails. As 
stated in Central Trust Company rs. Central Trust *>l(j l T S 
251: * , . . 

“The management of the post-office business has 
been placed in the hands of the Postmaster General 
and his assistants/’ 


The relator received no vested right to have its publication 
received in the second-class mail by reason of the permit 
granted it, if for no other reason, because the permit con¬ 
tained the pro\iso that it should he ‘revokable upon determi¬ 
nation by the Department that the publication does not con¬ 


form to the law"; that determination has been made as 
provided by law. 


4—t 



It is clear that Congress, in the section of the Espionage 
Law relating to the mails, dealt with the administration of 
the post-office as such and not with the question of crime 
created by other sections of the law. It did not provide 
judicial procedure for the punishment of the crime hut left 
it to fall within the general jurisdiction of the appropriate 
courts. It likewise left the mailing provisions to he en¬ 
forced under the general jurisdiction of the Postmaster 
(ieneral theretofore established hv law. The relator was not 
entitled to a hearing in a court of the I'nited States on the 
administrative question whether its paper had ceased to he 
mailable. The authority of the Postmaster (ieneral to settle 
such questions has been upheld in the lottery cases. 

Horner rs. I’nited States, 14:1 L. S., *207; 

Horner rs. I’nited States, 14:> I . S.. .">70; 

Public Clearing House rs. Coyne, 144 1. S., 407. 


In the last-mentioned case the court said: 

“As was said by .Judge Cooley, in W’eimer rs. lhm- 
berry, .“>0 Mich., *2<H, ‘There is nothing in these* 
words (‘due process of law ), however, that neces¬ 
sarily implies that due process of law must Ik* judicial 
process. Much of the process by means of which the 
< iovernment is carried on and the order of societv 
maintained is purely executive or administrative. 
Temporary deprivations of liberty or property must 
often take place through the action of ministerial or 
executive officers or functionaries, or even of private 
parties, where it has never been supposed that the 
common law would afford redress.’ If the ordinary 
daily transactions of the departments, which in¬ 
volve an interference with private rights, were re¬ 
quired to Ik* submitted to the courts before action 
was finally taken, the result would entail practically 
a suspension of some of 1 h<* most important functions 
of the (iovernment’’ ( P. 7>(kS). 


And 


“It is too late to argue that due process of law 
is denied whenever the disposition of property is 


affected l>y the order of an executive department. 
Many, if not most, of the mutters presented to these 
departments require for their solution the judgment 
or discretion of the head of tlie department, and in 
many cases, notably those connected with the dis¬ 
position of the public lands, the action of the depart¬ 
ment is accepted as final by the courts, and even 
"hen involving questions of law this action is at¬ 
tended bv a strong presumption of its correctness. 
Bates A (mild (V vs. Payne, PM V. S., 106.” 

The relator argues that if there was a violation of the 
law, the law only authorized the exclusion of the offending 
number of the publication from the mails, and not a with¬ 
drawal of the second-class mailing privilege. This argu¬ 
ment. however, is completely disposed of by a decision of 
the l nited States District Court for the Southern District 
of New ^ ork in The Masses Publishing Company rs. The 
Postmaster of the City of New York, in which the identical 
question was raised and decided in favor of the procedure 
followed by the Postmaster General in this ease. Said the 
court: 

“The hearing which the law requires to he given 
before a second-class privilege can be revoked would 
indicate that the past conduct of the magazine may 
he taken into account. Clearly the Masse# in several 
ot its recent issues violated tlie Kspionage Act and 
upon this ground might properly he deprived of its 
privilege. The position of the Postmaster General 
that the privilege might be revoked, because a maga¬ 
zine which published unlawful matter in some of its 
issues was not regularly issued within the meaning of 
the statute seems not unreasonable. That which must 
he regularly issued is a lawful magazine. If the 
publication contains matter in violation of law, it 
ceases to be a mailable publication at all, and lienee 
can lav no claim to regularitv of issue.” 


The full opinion is reprinted as appendix B hereto. 

It follows, therefore, that if the scope and intent of the 
Leaders publications were unlawful, the exclusion of the 



Leader from the second-class mailing privilege was in ac¬ 
cordance with law and must he maintained unless it appears 
that the Kspionage Law is invalid or that some prerequisite 
t-o exclusions was omitted, i. e., a hearing as provided hy 
statute. 


Power of Courts to Review. 

In the foregoing pages we have assumed a lmrden greater 
than necessary in establishing that the publications in the 
Leader did violate the law. \\ e have done this because of 
the slurs on the bona fideg of the Postmaster General’s con¬ 
clusions by the relator and so that the court can see that 
they are unfounded. I ndcr such circumstances, the court 
may think it proper to rest its decision on the merits of said 
publications rather than on the presumption in favor of 
the correctness of the Postmaster General’s conclusions, if 
it finds that said conclusions were correct. It is well, at this 
lH)int, however, to consider the power of the court to review 
and in reviewing the facts on which the action of the Post¬ 
master General was based. 

On these points no original argument of counsel is neces¬ 
sary. The Supreme Court of the United States in a number 
of cases has so clearly stated when, and the extent to which 
such actions will be reviewed, then the question can l* sul>- 
mitted on that authority. 

I irst. the court is not called upon to decide the correctness, 
in its view, of the decision, whether of law or fact, of the 
cxeeuthe officer, unless there was no evidence, no fact or 
(iicumstances, before him upon which by any process of 
honest reasoning the decision could l>c justified, or unless 
it is cleai that the action was based upon a elearlv wrong 
interpretation of the law. In either of these cases the court 
might consider the action of the officer as arbitrary or the 
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result, of whim or caprice, not as an execution of a law, but 
rather as a mal administration of it. 


The principle is stated in Bates rs. Bayne, 194 U. S., 10(5: 


“The rule upon this subject may he summarized 
as follows: That where the decision of questions of 
fact is committed by Congress to the judgment and 
discretion of fne head of a department his decision 
thereon is conclurive; and that even upon mixed 
questions of law and fact, or of law alone, his action 
will carry with it a strong presumption of its cor¬ 
rectness, and the courts will not ordinarily ^review it, 
although they may have the power and will occasion¬ 
ally exercise the right of so doing.” 


And it also said: 


“In the early case of Decatur rs. Paulding, 14 Bet. 
497, it was said that the official duties of the head 
of an executive department, whether inq>osed by 
act of Congress or resolution, are not mere minis¬ 
terial duties; and, as was said by this court in the 
recent case of Riverside Oil Co. vs. Hitchcock, 190 
U. ft. .°>10, 324: ‘Whether he decided right or wrong 
is not the question. Having jurisdiction to decide 
at all, he had necessarily jurisdiction, and it was his 
duty to decide as he thought the law was, and the 
courts have no power whatever under these circum¬ 
stances to review his determination by mandamus or 
injunction 1 .” p. 109. 

Referring directly to the power of the Postmaster General 
to determine the classification of mail matter, the court in 
the same case said: 


“But we think that, although the question is largely 
one of law, determined by a comparison of the ex¬ 
tract with the statute, there is some discretion left in 
the Postmaster General with respect to the classifica¬ 
tion of such publications as mail matter, that the 
exercise of such discretion ought not to be interfered 
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tarv, furnish any foundation for the claim that man¬ 
damus may therefore be awarded. The responsibility, 
as well as the power, rested upon the Secretary, un- 
• controlled by the Courts.” 

In Lane rs. Mickadiet, *241 U. S., 201, which involved 
a determination of facts hv the Secretary of the Interior to 
entitle claimant to certain lands, the Court said, p. 200: 

“But it is said that the purpose of the statute was 
to give the recognized heir a status which would en¬ 
title him to enjoy the allotted land and not to leave 
all his rights of enjoyment open to changing de¬ 
cisions which might he made during the long j>eriod 
of the trust term and thus virtually destroy the right 
of property in favor of the heir which it was the 
obvious purpose of the statute to protect. But in 
the last analysis this is a mere argument seeking to 
destroy a lawful power by the suggestion of an abuse. 

because although it be conceded for the 
sake of the argument only that an exercise of power 
which was plainly an abuse of discretion depriving 
of the right which the statute plainly gave, would be 
subject to correction bv the Courts, such concession 
would be here without influence since there is no 
basis whatever upon which to rest an assumption of 
abuse of discretion. 

{ ‘So far as the Nebraska decree is concerned, the 
mistake upon which the proposition proceeds is ob¬ 
vious since, conceding the premises- upon which it 
must rest to be well founded, it .affords no ground 
for preventing, by judicial action the exercise of the 
Secretary of his power to determine the legal heirs 
and in doing so to ascertain the existence of the 
Nebraska judgment, the jurisdiction ratione materiae 
of the court by which it was rendered and the legal 
effect which it was entitled to receive under the law 
of Nebraska. 

******* 

“Tt follows from what we have said that the Court 
below was without jurisdiction to control the conduct 
of the Secretary concerning a matter within the ad¬ 
ministrative authority of that officer.” 



We sulunit that these authorities clearly show that man¬ 
damus will not lie to control or review the action of an 
executive officer which involves the lawful exercise of his 
judgment in determining the existence of the facts which 
forms the basis for his action, except for the purpose of ascer¬ 
taining it there has been a lack or abuse of that discretion 
which the law commands. So, in this case, there can he no 
review of the finding of facts by the Postmaster General, for, 
though the court may possibly draw a conclusion from the. 
publications of the Leader set up in the answer different 
from that hereinbefore set forth and different from that of 
the Postmaster General, it cannot say that these conclusions 
are so unfounded and far fetched as to constitute an abuse 
of discretion. 

Indeed, although at great pains to maintain the right 
of the court to review the facts, the relators brief does nftt 
seem to attempt to show that the articles in the Leader were 
not susceptible of the construction placed on them by the 
Postmaster General, nor does it suggest any other meaning 
of them, unless it be inferred from the general language on 
page 38 which appears to he rather a criticism of Congress 
for having by the Espionage Law created an offense “in some 
manner vaguely within the twilight field” whereby the right 
of honest criticism was destroyed and a supjxised likeness 
of the Leader's publications to words of Lincoln, Webster, 
Clay, Sumner, Theodore Parker, Corwin and Lloyd George 
in time of war, quoted on pages 30-4*2, which are offered to 
"show that only the cowardly lack of true conception as to 
not only the right of free speech, but the duty of exercising 
that right, has l>een challenged in times of supreme crisis 
by these great outstanding figures.” 
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The Espionage Law Constitutional. 

In prefacing consideration of this subject, we deem it 
proper to say that reliance is in no way placed on any sup¬ 
posed extra-constitutional “compulsive necessity,” as is as¬ 
sumed in relator’s brief (p. 39), and that we fully subscribe 
as we must, to the doctrine laid down in the Milligan case 
that the constitutional guarantees are as binding on all and 
protect all in time of war as in time of peace. 

Relator contends that the mailing provision of the Es¬ 
pionage Law violates the constitutional provisions that 
“( ongress shall make no law * * * abridging the free¬ 

dom of speech or of the press”; and that it does not “afford 
a right to trial in a court of competent jurisdiction” and 
that it enacts in the law “authority for an executive otlicer 
of the government to destroy valuable rights, if he pleases, 
upon his mere whim or caprice.” 

The last two propositions have been sufficiently answered 
in the foregoing pages. 

Relator was not entitled to a trial of the mailability of its 
paper in a court; the power to abuse goes with every power 
and does not destroy it; it is up to the relator to show that 
there has been abuse by the Postmaster General unless it 
contends that the law itself is an abuse of private right. 
Perhaps this is what it meant by the statement “that each 
of the offenses defined in the law as a ground empowering 
the Postmaster General to exclude the offender from the 
mails is a criminal offense punishable under the laws of the 
I nited States and provides thereby complete protection and 
the agencies of punishment to the government.” In other 
words that because an act is criminal, avenues for its exer¬ 
cise cannot he shut; because obscenity, lotteries and fraud 
are punishable crimes the mails cannot he closed to them. 

The “freedom of the press” is not abridged or curtailed hv 
the mailing provisions of the Espionage Law as that term 
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lias been defined bv the courts. The press has no right to 
the use of the mailing privileges except as and to the extent 
that it may be granted by Congress; and if Congress deems 
it wise to withhold the privilege from all newspapers, or only 
those containing lottery advertisements, or which are in¬ 
jurious to the morals of the ]>eople, or which obstruct the 
recruiting or enlistment service of the United States, it can¬ 
not be said that a right has been taken away. 

In re Rapier, 1 Id U. S.. 110, is in point. The court said: 

“The States before the Union was formed could 
establish postotlices and postroads, and in doing so 
could bring into play the police power in the protec¬ 
tion o| their citizens from the use of the means so 
provided for purposes supposed to exert a demoraliz¬ 
ing intluence upon the people, when the power to 
establish postotlices and post roads was surrendered to 
the Congress, it was as a complete power and the 
grant carried with it the right to exercise all the 
powers which made that power effective. It is not 
necessary that Congress should have the power to deal 
with crime or immorality within the States in order 
to forbid the use of the mails in aid of the perpetra¬ 
tion of crime or immorality.” 

“The argument that there is a distinction between 
mala proluhlta and mala In sc, and that Congress 
might forbid the use of the mails in promotion of 
such acts as are universally regarded as mala In sc, 
including all such crimes as murder, arson, burglary, 
etc., and the offense of circulating obscene books and 
papers, but cannot do so in respect of other matters 
which it might regard a< criminal or immoral but 
which it has not power itself to prohibit, involves a 
concession which i< fatal to the contention of the 
petitioner since it would he for Congress to determine 
what are within and what without the rule but we 
think there is no room for such a distinction here 
and that it must be left for Congress in the exercise 
of a sound discretion to determine in what manner 
it will exercise the power it undoubtedly possesses. 

“We cannot regard the right to operate a lottery 



ms m fundamental right infringed I >y the legislation 
in question; nor are we able to see that Congress ean 
he held, in iN enactment, to have abridged the free¬ 
dom of the press. 

“The circulation of newspapers is not prohibited, 
hut the government declines itself to become an 
agent in the circulation of printed matter which it 
regards as injurious to the people. The freedom 
of communication is not abridged within the intent 
and meaning of the constitutional provision unless 
Congress is absolutely destitute of any discretion as 
to what shall or shall not he carried in the mails, 
and compelled arbitrarily to assist in the dissemina¬ 
tion of matters condemned by its judgment, through 
the governmental agencies which it controls. 

“That power may be abused furnishes no ground 
for a denial of its existence, if government is to be 
maintained at all. p. 134. 

In Public Clearing House is. Coyne, 104 U. S., 407, the 
court said: 

“The constitutional principles underlying the ad¬ 
ministration of the Post-Office Department were dis¬ 
cussed in the opinion of the court in Ex parte Jack- 
son. or, C. S., 7*27, in which we held that the power 
vested in Congress to establish post-offices and |>ost- 
roads embraced the regulation of the entire postal 
system of the country; that Congress might desig¬ 
nate what might be carried in the mails and what 
excluded * * * . It may also refuse to include in 

its mails such printed matter as may seem objection¬ 
able to it upon the grounds of public policy; * * * 

while it may be assumed for tlm purposes of this case, 
that Congress would have no right to extend to one 
the benefit of its postal service, and to deny it to an¬ 
other in the same class and standing in the same rela¬ 
tion to the Government, it does not follow that under 
its power to classify mailable matter, applying differ¬ 
ent rates of postage to different articles, and prohib¬ 
iting some altogether, it may not classify the recip¬ 
ients of such matter, and forbid the delivery of let- 
tors to such persons or corporations as in its judgment. 
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arc milking use <»f tlio mails for iho purpose of fraud 
or deception or the dissemination among its citizens 
ol information of a character calculated to debauch 
the public morality. For more than thirty years 
not oiitv has the transmission of obscene matter heen 
prohibited, hut it has been made a crime, punishable 
• v ,mo . or imprisonment, fora person to deposit such 
matter in the mails, the constitutionality of this law 
wo behove has never been attacked. The same pro¬ 
vision was by the same act extended to letter* and 
circulars connected with lotteries and gift enter¬ 
prises, the constitutionality of which was upheld bv 
tins court In re Rapier, 143 V. S., 110.’* p r>06 ri 

set/. 

The lvi.ioiu.ire Act imposes no restraint prior to publica- 

T nono Octwai-.Is except as it restricts eireulation 
through the mails. Liberty of circulating n.av he ncce«- 
sary to freedom of the press, hut liberty of eim.latim- 
through the mails is not necessary. The iaw does not sav 
<hat certain matter shall not he published or transported hut 
nnly that it shall not he carried in the mails. 

In Ex part,’ Jackson, !lli l\ S., 727, the court said: 

‘/In excluding various articles from tlje mails the 
oeject of Congress has not been to interfere with the 
freedom of the press or with any other right . f the 
people hut to refuse its facilities'for the distribution 
ot matter deemed injurious to the public morals." 


I lie constitutionality of the very provision of the espion¬ 
age Law here under review has been upheld by the United 
Males Circuit Court of Appeals for the Second Circuit in the 
ease of the Masses Publishing Company »•*. Patten, the de¬ 
cision in which case contains a full review of the authorities 
on the constitutional question, as well as an interpretation 
ol the sections of the law defining the erime which calls into 

action the mailing provisions. The decision is printed in 
the appendix hereto. 


11 io freedom of the press has no relevancy to the present 
ease. J lie question here is whether Congress may grant 
mailing pri\ilege to some and deny it to others of the same 
general class, hut who are persistent violators of a law to 
protect the military establishment; whether Congress may 
not decline itself “to become an agent in. the circulation of 
printed matter which it regards as injurious to the people. 
The freedom of communication is not abridged within the 
intent, and meaning of the constitutional provision unless 
Congress is absolutely destitute of any discretion as to what 
shall or shall not he carried in the mails, and compelled 
. ^ assist in the dissemination of matters con¬ 

demned by its judgment, through the governmental agencies 
which it* controls.” Ex jxirfe Jackson, 9(> V. S., 727. 

I he opinion in the Masses case, Appendix A, is a full re¬ 
view of the constitutional question involved. 


Tiiaiunu with the Enemy Act. 

delator's brief recognizes the authority, if not the sound¬ 
ness of the foregoing opinions of the Supreme Court, for 
in aid of its contention that “freedom of communication” 
is abridged, that being the ultimate measure of right stated 
in the Rapier case, it calls to its aid the Trading with the 
Enemy Act, approved October (>, 1917, which, it says, 
shuts every avenue of transmission to such non-mailable 
matter. It is sought to maintain that this latter act is un¬ 
constitutional and renders the Espionage Law unconstitu¬ 
tional. Even if it were true that the Trading with the En¬ 
emy Act is unconstitutional, and it is not admitted, it is ap¬ 
parent from an inspection of the record in this case that 
the point can have no weight here. The action of the Post¬ 
master General was prior to the passage of the Trading with 
the Enemy Act. If the Espionage Law was valid on Octo¬ 
ber 3, 1917, when the decision of the Postmaster General was 
communicated, the constitutionality of proceedings there- 



under cannot lie affected by llie Trading witli tin* Enemy 
Act passed after that date. However, as the whole question 
here relates solely and exclusively to mailing privileges, the 
only statute which would he involved would he the one 
which affects flu* n i;i ilability of a paper like the Milwaukee 
Leath-r, namely, tin* Espionage Act. 


The Hearing. 

By act of Congress approved March i>. HUM. it was pro¬ 
vided that 

“when any publication has been accorded second- 
class mail privileges, the same shall not he suspended 
or annulled until a hearing shall have been granted 
to the parties interested/' 

Point is made that no “hearing” was had under this law. 
The record shows that relator was notified on September 11, 
1!H7, that a hearing would be granted on September 22 to 
show cause why the authorization of admission of the Mil¬ 
waukee Leader to the second-class mail matter should not 
he revoked on the ground that it was not a newspaper or 
other periodical publication within the meaning of the law 
governing mailable matter of the second class, it being in 
conflict with the provisions of the law embodied in section 
4 S1 •j, Postal Laws and Regulations, which contains the Es¬ 
pionage Law; that Victor L. Berger, the editor of said paper, 
appeared at the hearing accompanied bv his attorney who 
was attorney for the relator; that the hearing was l>efore the 
Third Assistant Postmaster (ieneral, upon whom, in the due 
administration of departmental business, the duty of conduct¬ 
ing the hearing devolved: that said hearing was conducted 
in accordance with established departmental practice after 
due notice to the relator, who was afforded full opportunity to 
offer evidence and argument, of which it availed itself: that 
in accordance with departmental practice and also at the 



special instance and request of said Berger the Postmaster 
(jeneral affirmed and approved the finding of the Third As¬ 
sistant. 1 he answer denies that any inquiry was made at 
said hearing as to the specific article or offense charged. 

1 he relators brief refers to the hearing as a “grotesque 
substitute'* for due process of law (p. 15), but while replete 
with criticism of the procedure, it fails to point out any par¬ 
ticular in which the hearing lacked legality. 

In South vs. Hitchcock and Tousey vs. Hitchcock, 226 
I . S., 5o, criticism of a similar hearing met with this answer 
by the court: 

" I he decision that these weeklies are books shortens 
what needs he said as to the sufficiency of the hearing. 
The parties were notified that they would he granted 
a hearing at the office of the Third Assistant Post¬ 
master (Jeneral, Washington, 1 ). C., at a fixed time 
and hour to show cause Tvhy the admission to the 
second class should not he revoked and the third-class 
rate of postage charged, on the ground that the issues 
were not periodical publications hut were hooks. 
They sent a representative to Washington who left a 
printed response in advance, asking for further op¬ 
portunity for argument if the authorities were not 
satisfied, and who called at the appointed time. He 
was referred to the Chief of the Classification Divi¬ 
sion. the proper person. Kev. Stat. sec. 161, Postal 
Laws and Regulations. Ed. 1902, sections 6 , 19, sub¬ 
section 1 , 8 . He saw him and asked if the brief had 
been received, was answered yes, and then asked if 
the other had any questions to ask and was answered 
no. He presented a pamphlet ‘The Influence of the 
Dime Novel’ and departed, offering no further argu¬ 
ment, seemingly somewhat aggrieved at not having 
seen the Third Assistant Postmaster (Jeneral in per¬ 
son. Subsequently, the Assistant Attorney (Jeneral 
for the Post-Office Department was consulted by the 
officials; iu accordance with his opinion the order w r as 
issued which the plaintiff seeks to restrain. 

“The matter was argued to us with some feeling, 
and it is not impossible that the interview gave an im- 
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pression of official indifference, 1 >nt tlie plaintiffs al¬ 
lege in their hills that the question was a pure ques¬ 
tion of law; it was a question that they had a right 
to have reviewed and have had reviewed in this court; 
it was clearly defined; the official was not called on 

to state reasons or to discuss—his onlv dutv was to 

« • 

hear and beyond offering the printed brief the plain¬ 
tiffs' representative showed no desire to he heard. 
This is not a ease in which even by manner or indirec¬ 
tion the plaintiffs were prevented from offering ma¬ 
terial evidence. The facts and the question were as 
plain tin'll as now. The conclusion reached was right, 
and in the circumstances disclosed, we are of opinion 
that the plaintiff had no cause to complain" (P. <>0). 

What did the Third Assistant Postmaster (leneral refuse 
to hear in the present case? \\ hat evidence or statement 
of relator was ref used a hearing? 


Pleading Over. 

The third assignment of error is: The court erred in re¬ 
fusing to the relator the right to plead over when the court 
overruled the demurrer of respondent (relator?). 

Respondent’s brief makes no mention of this assignment 
and whether it will he abandoned or insisted upon on argu¬ 
ment we are not advised. 4 he situation was unusual. 1 he 
relator first filed eight pleas to respondent s answer (Rec.. p. 
4 r>). Demurrer to the pleas was sustained on the ground 
that they amounted to no more than a demurrer to the re¬ 
turn ( p. 47) : whereupon the relator declined to further plead 
and a^ked and received leave to demur to the answer (Rec., 
p. 4S). On the hearing of this demurrer the decree sus¬ 
taining the demurrer and dismissing the petition was entered 
with an exception to relator to the action of the court in 
denying leave to plead over ( Rec., p. 4*S). 

It will he observed that the usual order of pleading was 
reversed and while relator may have l>een entitled to plead 
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over if it had demurred in the first instance, yet it had re¬ 
ceived permission to demur on the faith of its statement that 
it declined to plead further. 

Having thus informed the court that it had no fact to 
plead, and diligent counsel now suggests no possible plea, it 
was not error tor the court to hold the relator to its statement. 
No possible injury thereby is suggested. 

Respectfully submitted, 

JOHN E. LASKEY, 

V. S. District Attorney; 

, HENRY W. SOHON, 

Special Assistant U. S. District Att’y, 

ALFRED BETTMAN, 

Special Assistant to the Attorney General, 

Attorneys for Defendant. 


G—t 
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APPENDIX A. 


The “Masses” Case. 


No. 1. 

Opinion of United States Circuit Court of Appeals, 
Second Circuit, Relating to Constitutionality of 
Espionage Act (Act of June 15, 1017) and Powers of 
Postmaster General under Title XII. 

United States Circuit Court of Appeals for the Second Cir¬ 
cuit. Masses Publishing Co., complainant-appellee, vs. 
Thomas G. Patten, postmaster of the city of New York, 
defendant-appellant. 

Before Ward and Rogers, Circuit Judges, and Mayer, Dis¬ 
trict Judge. 

This cause comes here on appeal from an interlocutory 
order of the United States District Court for the Southern 
District of New York granting a temporary injunction com¬ 
manding the defendant to transmit a certain publication 
through the mails, which order was entered on Jul\ 2d, till <. 

Thereafter and on August 4, PUT, the aforesaid order was 
stayed until the hearing and determination of the appeal 
taken by the defendant. 

Rogers, Circuit Judge : 

The complainant seeks an injunction restraining the de¬ 
fendant as postmaster of the city of New ^ oik fiom tieating 
the August issue of a magazine known as “The Masses as 
nonmailable matter under the act of Congress of June 15, 
1917, commonly known as the “Espionage Act,” and com¬ 
manding him to transmit the said magazine through the 
mail in the usual way. 

Upon the tiling of the complaint an order was entered re¬ 
quiring the defendant to show cause why the injunction 
should not issue. 



At the hearing affidavits were presented on behalf of the 
complainant to show that if-the magazine should be excluded 
from the mails the business of the complainant would be 
practically ruined. 

An athdavit of the Postmaster General of the United States 
was presented on behalf of the defendant. 

Under the provisions of the espionage act, Title XII, it be¬ 
came the official duty of the Postmaster General to determine 
what matter is nonmailable, and that official had instructed 
the postmaster at New York that “The Masses" was nonmail¬ 
able. It appears that before this order was issued the solicitor 
for the department, the Attorney General of the United 
States, and the Judge Advocate General of the Army, the 
latter being a lawyer and charged with the administration of 
the Draft Act, were consulted, and that they each advised that 
the circulation of the issue in question would constitute an 
offense under the Espionage Act. And the Judge Advocate 
General informed the department that it was his opinion that 
the necessary effect of the issue of this August number would 
he to cause insubordination, disloyalty, mutiny, and refusal 
of duty in the naval and military forces of the 1 nited States, 
and that it would obstruct the recruiting and enlistment serv¬ 
ice of the United States. 

The learned district judge, in a carefully prepared opin¬ 
ion, reached the conclusion that the August issue of the pub¬ 
lication in question did not contain any illegal matter, and 
that the injunction should issue. 

That part of the Espionage Act which is involved here is 
Title XII. which relates to the use of mails, and it reads as 


follows: 

“Skctiox I- Every letter, writing, circular, postal 
card, picture, print, engraving, photograph, news¬ 
paper, pamphlet, book or other publication, matter or 
thing of any kind in violation of any of the provisions 
of this act is hereby declared to be nonmailable matter 
and shall not he conveyed in the mails or delivered 
from any post office or by any letter carrier: Provided, 
That nothing in this act shall he so construed as to 
authorize any person other than an employee of the 
Dead Letter Office, duly authorized thereto, or other 
person upon a search warrant authorized by law, to 
open any letter not addressed to himself. 



“Sec. 2. Every letter, writing, circular, postal card, 
picture, print, engraving, photograph, newspaper, 
pamphlet, book, or other publication, matter or thing 
of any kind containing any matter advocating or 
urging treason, insurrection, or forcible resistance to 
anv law of tlie United States, is hereby declared to be 
nonmailable.’’ 

Section J of Title XII relates to the punishment to he im¬ 
posed upon any person who uses, or attempts to use, the mails 
for the transmission of anv matter declared to he nonmail- 
able, and is not involved in this proceeding. Hut as section 
1 of Title XII makes nonmailable anv matter which is in 
violation of any of the provisions of the act, it will be neces¬ 
sary to consider section .*» of Title I, which reads as follows: 

“Sec. .*». Whoever, when the United States is at 
war. shall willfully make or convey false reports or 
false statements with intent to interfere with the 
operation or success of the military or naval forces of 
the United States or to promote the success of its ene¬ 
mies, and whoever, when the United States is at war, 
shall willfully cause, or attempt to cause, insubordina¬ 
tion, disloyalty, mutiny, or refusal of duty in the 

military or naval forces of the United States, or shall 
« 

willfully obstruct the recruiting or enlistment service 
of the United States, to the injury of the service or of 
the United States, shall be punished by a tine of not 
more than $10,000 or imprisonment for not more 
than 20 years, or both.” 

It is the clear intent of Title XII to close the United States 

mails to anv letters or literature in furtherance of anv acts 
* * 

prohibited under the other titles of the statute. 

It is said that the act violates the first amendment to the 
Constitution, which declares that ‘‘Congress shall make no 
law * * * abridging the freedom of speech or of the 


It is also said that the act violates the fifth amendment, 
which provides that “No person shall be * * * de¬ 

prived of life, liberty, or property without due process of 

I yy 

aw. 

In his Commentaries on the Laws of England, Mr. Justice 
Blaekstone, in speaking of the liberty of the press, declares 
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that it is “essential to tlie nature of a free State.” It consists, 
he says, “in laying no previous restraint upon publications, 
and not in freedom from censure for criminal matter when 
published. Every free man lots an undoubted right to lay 
what sentiments lie pleases before the public; but if he pub¬ 
lishes what is improper, mischievous, or illegal, he must take 
the consequences of his own temerity.” (Yol. 4, p. 151.) 
And Mr. Justice Story, in his Commentaries on the Constitu¬ 
tion, states that “Every free man has undoubted right to lay 
what sentiments he pleases before the public; to forbid this 
is to destroy the freedom of the press.” (Yol. 2, sec. 1884, 
4th ed.) 

In Patterson v». Colorado (205 U. S., 454,402 11007 |) the 
court, speaking through Mr. Justice Holmes, declares that 
the main purpose of the constitutional provision as to the 
press is “to prevent all such previous restraints upon publica¬ 
tions as had been practiced by other governments, and they 
do not prevent the subsequent punishment of such as may he 
deemed contrary to the public welfare.” Now, clearly the 
Espionage Act imposes no restraint prior to publication, and 
no restraint afterwards except as it restricts circulation 
through the mails. Liberty of circulating may he essential 
to freedom of the press, hut liberty of circulating through the 
mails is not, so long as its transportation in any other way as 
merchandise is not forbidden. 

The act of Congress now called in question does not under¬ 
take to say that certain matter shall not he published nor 
that it shall not he transmitted in interstate commerce. It 
simply declares that such matter shall not be carried in the 
United States mails. 


In Ex parte Jackson (90 U. S., 727 [18871) the Supreme 
Court held that the power vested in Congress to establish post 
otliees and post roads embraced the regulation of the entire 
postal system of the country, and that under it Congress could 
designate what might he carried in the mail and what ex¬ 
cluded. In that case Mr. Justice Field, speaking for the 
court, said: 


“In excluding various articles from the mail, the 
object of Congress has not been to interfere with the 
freedom of the press or with any other rights of the 
people, hut to refuse its facilities for the distribution 
of matter deemed injurious to the public morals.” 



\ ronviction for depositing in the mail a lottery eireular 
contrary to an act of Congress was sustained. And that de¬ 
cision was adhered to in In rc I'apirr ( 14.4 1’. S.. 110, 144 
[ 1K92|). In the latter case Mr. (Ahief Justice Fuller said: 

‘‘Tlie circulation of newspapers is not prohibited, 
hut the (lovernment declines its(4f to become an agent 
in the circulation of printed matter which it regards 
as injurious to the people. The freedom of com¬ 
munication is not abridged within the intent and 
meaning of the constitutional provision unless Con¬ 
gress is absolutely destitute of any discretion as to 
what shall or shall not he carried in the mails and 
compelled arbitrarily to assist in the dissemination 
of matters condemned hv its judgment through the 
governmental agencies winch it controls. That power 
may Ik* abused furnishes no ground for a denial of its 
existence, if government is to he maintained at all." 

In Public ('fearing Ilouxc rs. Coi/nc (104 l\ S., 407 
| 1001 | ) the court had before it the constitutionality of a law 
which authorized the I\»>t master (tenoral “upon evidence sat¬ 
isfactory to him" and which did not provide for any trial, 
hearing, or inquiry of any kind, to shut out of the mails the 
letter's of any person or company conducting a lottery or any 
other scheme or device for obtaining money or property of 
anv kind through the mails hv means of false or fraudulent 
pretenses. Mr. Justice Brown, writing for the court, said: 

“In establishing such (postal) system Congress may 
restrict its use to letters and deny it to periodicals; it 
may admit hooks to the mails and re fuse to admit 
merchandise, or it mav include all of these and fail to 
embrace within its regulations telegrams or large par¬ 
cels of merchandise, although in most civilized coun¬ 
tries of Europe these are also made a part of the postal 
service. It mav also refuse to include in its mails 
such printed matter or merchandise as may seem ob¬ 
jectionable to it upon the ground of public policy, as 
dangerous to its employees or injurious to other mail 
matter carried in the same packages. The postal reg¬ 
ulations of this country, issued in pursuance of act of 
Congress, contain a long list of prohibited articles dan¬ 
gerous in their nature or to other articles with which 
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they may come in contact, such, for instance, as 
liquids, poisons, explosives, and inflammable articles, 
fatty substances, or live or dead animals, and sub¬ 
stances which exhale a bad odor. It has never been 
supposed that the exclusion of these articles denied 
to tbeir owners any of their constitutional rights. 

‘ While it may be assumed, for the purpose of this 
ease, that Congress would have no right to extend to 
one the benefit of its Postal Service, and deny it to 
another person in the same class and standing in the 
same relation to the Government, it does not follow 
that under its power to classify mailable matter, apply¬ 
ing different rates of postage to different articles, and 
prohibiting some altogether it may not also classify 
the recipients of such matter, and forbid the delivery 
of letters to such persons or corporations as in its judg¬ 
ment are making use of the mails for the purpose of 
fraud or deception or the dissemination among its 
citizens of information of a character calculated to 
debauch the public morality. For more than 30 
years not only has the transmission of obscene matter 
been prohibited, but it lias been made a crime, punish¬ 
able by fine or imprisonment, for a person to deposit 
such matter in the mails. The constitutionality of 
this law, we believe, has never been attacked. The 
same provision was bv the same act extended to letters 
and circulars connected with lotteries and gift enter¬ 
prises, the constitutionality of which was upheld by 
this court In re Rapier (143 U. S., 110).” 


The court bold that the fact the Postmaster General could 
act and that no judicial bearing was provided for was not a 
fatal objection to the act. It declared: 

“That due process of law does not necessarily re¬ 
quire the interference of the judicial power is laid 
down in many cases and bv many eminent writers 
upon the subject of constitutional limitations. * * * 
If the ordinary daily transactions of the departments, 
which involves an interference with private rights, 
were required to be submitted to the courts before ac¬ 
tion was finally taken, the result would entail prac¬ 
tically a suspension of some of the most important 
functions of the Government.” 
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The opinion of Judge Cooley in Weimer vs. Bunbury (30 
Mich., 201) is cited approvingly, in which he said: 

“There is nothing in these words (Slue process of 
law'), however, that necessarily implies that due pro¬ 
cess of law must he judicial process. Much of the 
process by means of which the Government is carried 
on and the order of society maintained is purely ex¬ 
ecutive or administrative. Temporary deprivations 
of liberty or property must often take place through 
the action of ministerial or executive officers or func¬ 
tionaries. or even of private parties, where it has never 
been supposed that the common law would afford re¬ 
dress.” 


This court holds, therefore, that the Espionage Act, in so 
far as it excludes from the mails certain matter declared to he 
nnmailable, is constitutional. 


The provisions contained in Title XIT of the Espionage 
Act respecting the use of the mails do not abridge tlie free¬ 
dom of the press or deprive the complainant of its property 
within the meaning of the Eirst and Fifth Amendments. 
Congress has not attempted to prevent the transportation of 
this publication as merchandise by the railways or by the 
express companies, and it has not authorized the confiscation 
of it, neither has it in any way prohibited publication. 

In 1708 Congress enacted what is known as the Sedition 
Law. It provided, among other things, for the punishment 
of any person who published any false and malicious thing 
against the Government of the United States, or any matter 
intended to excite the people to oppose any law or act of the 
President in pursuance of law, or to resist, or oppose or defeat 
any law. The act provoked great resentment throughout 
the country, and when it expired by its own limitation in 
1801 is was not renewed. From that time until the present 


no similar legislation, so far as we are aware, has been enacted. 


The Espionage Act. now under consideration, bears slight 
resemblance to the Sedition Law of 170S. The act as orig¬ 


inally drafted provided that every publication “containing 
anv matter of a seditious, anarchistic, or treasonable charac¬ 


ter" should be nonmailable. But when the act was under 


discussion in the Senate the words above quoted were stricken 
out, it having been objected that they were too indefinite and 
left too much room for construction. 
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In Coolov’s Constitutional Limitations (p. 429) that dis¬ 
tinguished authority says: 

hepression of full and free discussion is dangerous 
in any government resting upon the will of the peo¬ 
ple. The people cannot fail to believe that they are 
deprixed ot rights and will he certain to become dis¬ 
contented when their discussion of public measures is 
sought to be circumscribed by the judgment of others 
upon their temperance or fairness. They must be 

speak with the freedom which the 
magnitude of the supposed wrongs appears in their 
minds to demand; and if they exceed all proper 
bounds of moderation the consolation must be that the 
e\il likely to spring from the violent discussion will 
probably be less and its correction by public sentiment 
more speedy than if the terrors of the law were 
brought to bear to prevent the discussion.” 

In May s Constitutional History (ch. 10) it is said that— 

“When the press errs it is by the press itself that its 
errors are left to be corrected. Hepression has ceased 
to be the policy of rulers, and statesmen have at length 
fully realized the wise maxim of Lord Bacon that 
1 be punishment of wits enhances their authority 
and a forbidden writing is thought to.be a certain 
spark of truth that Hies up in the faces of them that 
seek to tread it out.’ ” 


The policy of the Government of the United States has 
conformed to the doctrine above laid down. But the fact 
that the policy of the Government of the United States has 
been adverse to limiting freedom of discussion affords little 
assistance in construing the particular act now under consid¬ 
eration. In Hadden ex. The ('ollector (f> Wall., 107 [1866]) 
the court, speaking through Mr. Justice Field, declared 
that— 


“\\ hat is termed the policy of the Government with 
reference to any particular legislation is generally a 
very uncertain thing, upon which all sorts of opin¬ 
ions, each variant from the other, may be formed by 
different persons. It is a ground much too unstable 
upon which to rest the judgment of the court in the 
interpretation of statutes.” 


7—t 
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And in Dewey rs. t\ S. (178 V. S., 510, 521) the court, 
speaking through Mr. Justice Harlan, declared that— 

‘‘This court lias nothing to do with questions of 
mere jK»licv that may he supposed to underlie the 
action of Congress. * * * Our province is to de- 

* clare what that law is.** 



And in White rs. I . S. (191 1’. S.. 545, 551 | 1903 |) Mr. 
Justice Day declared: 

“It is equally true that it is the business of courts 
to decide what the law is and not bv consideration of 
surmises as to the policy of the Oovernment have 
the effect to adjudge that to Ik* law which has not 
heen so enacted by the legislature." 

Moreover, courts have nothing to do with the wisdom or 
unwisdom of a legislative act. It is the function of the legis¬ 
lative department to enact law and of the judicial depart¬ 
ment to construe and apply it. The judges cannot pass 
upon the wisdom or the justice of the statute, but are simply 
to ascertain tin* intent of the lawmakers as expressed in the 
enactment and to give effect thereto. (I'nitcri States rs. 
First National llank, 254 l’. S., 2(>0.) For reasons satis¬ 
factory to the lawmaking body the Kspionage Act has been 
adopted, and, being valid, is the law of the land. 

It is not intended by what has just been said to imply any 
doubt as to the wisdom of Congress in the enactment of the 
Kspionage Act. The purpose of the act as we understand it 
was not to repress legitimate criticism of Congress or of the 
officers of the (lovernment or to prevent any proper discus¬ 
sion looking to the repeal of any legislation which may have 
heen enacted. The Cnited States being at war in defense of 
American rights. Congress intended hv this act to prevent 
any use being made of the mails for the dissemination and 
distribution of publications intended to embarrass and de¬ 
feat the (lovernment in its effort to prosecute the war to a 
successful termination. The statute is one of great import¬ 
ance. and under it the Postmaster (leneral, whose duty it is 
to execute all laws relating to the Postal Service, had to de¬ 
termine whether the particular publication in question was 
mailable or unmailable matter as defined in the act. 

The Kspionage Act being constitutional, the question 
which arises then is whether the action of the Postmaster 



General in excluding ‘‘The Masses" from the mails war¬ 
ranted the district judge in issuing an injunction command¬ 
ing him to allow it to he transmitted by mail. The Post¬ 
master (tenoral is the head of the Post-Ottice Department. 
1 he obligations ot his oath ot otlice oblige him to see that 
the provisions of the Espionage Act are carried into effect, 
so far as they relate to the use of the mail, and that matter 
declared by. the act to he nonmailable shall he excluded 
from the mails. The performance of that duty involves the 
exorcist* of his judgment and discretion. To what extent 
can the courts control him by injunction in the performance 
of this duty? 

In />rcatnr vs. Paulding (14 Peters, 407 11840]) a man¬ 
damus to compel the Secretary of the Navy to comply with 
a resolution passed by Congress granting a pension was re¬ 
fused. The Secretary, acting under the advice of the At¬ 
torney Ceneral. decided that Mrs. Decatur was not entitled 
to claim the pension under the resolution, as she had applied 
for and received her pension under the general law and she 
could not have both. The opinion was by Chief Justice 
Taney, who said: 

“4 he duty required by the resolution was to he 
performed by him (the Secretary of the Navy) as the 
head of one of the executive departments of the Gov¬ 
ernment in the ordinary discharge of his official 
duties. In general, such duties, whether imposed by 
act of Congress or bv resolution, are not mere minis¬ 
terial duties. The head ot an executive department 
of the Government, in the administration of the vari¬ 
ous and important concerns of his office, is continu¬ 
ally required to exercise his judgment and discre¬ 
tion. * * * 

“The court could not entertain an appeal from the 
decision of one of the Secretaries, nor revise his judg¬ 
ment in any case where the law authorized him to 
exercise discretion or judgment. Nor can it by man¬ 
damus act directly upon the officer and guiile and 
control his judgment or discretion in the matters 
committed to his care in the ordinary discharge of 
his official duties.” 

In Vnited States Ex ret. Dunlap vs. Black (128 U. S., 40 
[1888]) the court held that a mandamus to the Commis¬ 
sioner of Pensions was properly refused. The commissioner 


Imd decided adversely an application for an increase of a 
pension under 21 Sfjit <> oqo rpv • , 

Mr 4; 1» 1 *W r ~ \\ c - 1,10 opinion was by 

-Mr. Justice Bradley, who said: 

“The court will not interfere bv mandamus with 
the executive oOieers of the Government in the ex¬ 
ercise of their ordinary ollieial duties, even where 
those duties require au interpretation of the law. the 
eourt having no appellate power for that purpose; hut 
vlien they refuse to act in a case at all. or when bv 
special Statute or otherwise, a mere ministerial dut'v is 
imposed upoii 1 tliem—that is. a service which lhevj.ro 
hound to perform without, further question—then, if 

them " ” mandamus may lie issued to compel 

ST dhicr/eoa „/ Magnet;, Ilrnlnu, McAnnvlh, 

.11 1 ,t?- ’ °! ■ , ,■* 1 ^ , 1 ' 10 Supreme Court, reversed the 
court below, which had dismissed a hill asking for an in- 
junction to restrain a postmaster from carrying out an order 
of the I ostmaster General withholding mail on the ground 
that the person to whom it was addressed was engagoTin a 
scheme for obtaining money through the mails bv means 
Of fraudulent pretenses. The Supreme Court in revering 
the judgment did so with instructions to issue the temporary 
injunction as applied for. The ease was derided uX^ de 
murrer. so that the allegations in the hill of complaint were 
aken as true and the lull averred that the complainant’s 
business was legitimate and not fraudulent. Tf the business 

. -** 

iSi ™-i L *™,, 0 

to contreri 1 -' 10 rr ” n nmcf>r of band Department 
oeoiitrol lnm in dischargingan official duty which reouired 

Peelb, prnsp "'-’^ent and discretion. Mr. Tustire 

Pcckhnm. writing for the court, said: 

•1 '' liether lie rthe Secretary of the Interior! de 
eided right or wrong is no, the ones,ion Having 
jurisdiction to decide at all. he had necessarily jurif 
diction, and „ was his duty to decide as he thought 
he law was. and the courts have no power whatever 
under those circumstances to review his determina- 
tion bv mandamus or injunction. * * * The r „ 
sponsibility as well as the power rests with the -Scere’ 
<ary, uncontrolled by the courts.” ‘ 
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In Bates <(• Guild vs. Bayne (104 U. S., 103 | 1004]) the 
hill asked for an injunction to compel the Postmaster Gen¬ 
eral to transmit through the mails, as matter of the second 
class, a publication alleged to he a periodical and to enjoin 
him from enforcing an order made by him denying it entry 
as such. The hill was dismissed and the injunction denied. 
Mr. .1 ustice Brown, writing for the court, said that— 

“Where Congress has committed to the head of a 
department certain duties requiring the exercise of 
judgment and discretion, his action thereon, whether 
it involve questions of law or fact, will not he re¬ 
viewed by the courts, unless he has exceeded his 
authority or this court should he of opinion that his 
action was clearly wrong.” 

Again he says: 


“The rule uj>on this subject may he summarized 
as follows: That where the decision of questions of 
fact is committed by Congress to the judgment and 
discretion of the head of a department, his decision 
thereon is conclusive: and that even upon mixed 
questions of law and fact, or of law alone, his action 
will carry with it a strong presumption of its correct¬ 
ness, and the courts will not ordinarily review it, 
although they may have the power and will occa¬ 
sionally exercise the right of so doing.” 


And he concludes: 


“While, as already observed, the question (that 
decided by the Postmaster General) is one of doubt, 
we think the decision of the Postmaster General, who 
is vested bv Congress with the power to exercise his 
judgment and discretion in the matter, should be 
accepted as final.” 


In Buhlic Clearing Home, vs. Cogne (supra) the court 
held that it was within the power of Congress to entrust the 
Postmaster General with the power of seizing and detaining 
letters iq>on evidence satisfactory to himself, and that his 
action would not be reviewed by the court in doubtful cases. 
The act authorized the Postmaster General, upon evidence 
satisfactory to him that any person who was conducting a 
scheme or device for obtaining money or property through 
the mails by fraudulent pretenses, to instruct postmasters at 




any post-office at whirl) registered letters arrived directed to 
any such l**rsons to return the same to the |postmaster at 
tfie othee at which they were originally mailed with the 
word I* raudnlent stamped upon the outside. 

In Smith nr. Ilitrhcnrk l\ S.. | 19121) a Kill was 

tiMMl to restrain the Postmaster General from revoking orders 
according second-class mail privileges to the plaintiffs. The 
ground of the hill was that the privileges had been annulled 
without granting the hearing required by the act (31 Stat. 
HMtn, 110, ), and that the publications were periodical pub¬ 
lications within the meaning of the act (20 Stat.. 3.V>, 

T>0). The Postmaster General had decided that the publi¬ 
cation was not a “periodical” and could not he carried as 
second-class matter hut would have to go as third el ass and 

pa. v the higher rate. Mr. Justice Holmes, speaking for the 
court, .slid: 

“Thus a question of law is raised, although as sug¬ 
gested in PaJrs <(• Guild Co. rx. Pay nr (104 \\ 
lo<>. ION), we should not interfere with the decision 
of the Postmaster General unless clearly of opinion 
that it was wrong. * * * \V 0 have no such clear 

opinion.” 

See also Lewi* Pufdixhinff ('o. cx. Morgan. 220 V S *>*>8- 
Parish rs. MacVragh. 214 V. S., 124. 131*”; Johnson ~rs. 
Pnn\ 1,1 1 S.. 02,: Pturfrnning vx. Chicago, St Pant etc 

Ii. Go., Kid r. S., 321, 323. * ' 

This court holds, therefore, that if the Postmaster General 
has been authorized and directed hv Congress not to trans¬ 
mit certain matter hy mail and is to determine whether a 
particular publication is nonmailable under the law. he is 
required to use judgment and discretion in so determining 
and his decision must be regarded as conclusive hv the courts 
unless it appears that it was clearly wrong. 

We come, therefore, to consider the authority vested hy 
Congress in the Postmaster General to determine whether 
lie acted within his jurisdiction when he excluded the com¬ 
plainants magazine from the mails. The Espionage Act is 
entitled “An act to punish acts of interference with the for¬ 
eign ielation*, the neutrality, and the foreign commerce of 
the Tinted States, to punish espionage, and better to enforce 
the criminal laws of the United States, and for other pur¬ 
poses.” 1 
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Title XII of the act is the only one relating to the use of 
the mails. And section 1 of that title expressly declares that 
“Every * * * publication * * * of any kind, in vio¬ 

lation of any of the provisions of this act, is hereby declared 
to he nonmailable matter and shall not he conveyed in the 
mails.** As any publication which is in violation of any pro¬ 
vision of the act is nonmailable, an examination of tlie act 
as a whole is necessarv and shows that the following matter 
is made nonmailable: 

1. Any matter advocating or urging treason or forcible re¬ 
sistance to any law of the t inted States. (Title XII. sec. 3.) 

2. Any matter containing information respecting the na¬ 
tional defense and which is intended to he used to the injury 
of the United States or to the advantage of anv foreign na¬ 
tion. (Title 1, sec. 1.) 

3. Any matter containing information, intended to he 
communicated to the enemy, with respect to the movement, 
numbers, description, condition, or disposition of any of the 
armed forces, ships, aircraft, or war materials of the United 
States. or with respect to the plans or conduct of the war, or 
the plans or conduct of any naval or military operations, or 
with respect to any measures undertaken or intended for the 
fortification or defense of any place, or any other informa¬ 
tion relating to the public defense which might he useful to 
the enemy. (Title I, sec. 2.) 

4. Any matter, when the United States is at war, contain¬ 
ing false statements willfully intended to interfere with the 
operation or success of the military or naval forces of the 
United States or to promote the success of its enemies; and 
matter willfully intended to cause insubordination, dislov- 
ally, mutiny, or refusal of duty, in the military or naval 
forces of the United States; and matter willfully intended to 
obstruct the recruiting or enlistment service of the United 
States. (Title I, sec. 3.) 

The excluded publication is a magazine known as “The 
Masses.*’ By its own statement it is a radical and revolution- 
ary publication—not revolutionary, however, in that it de¬ 
sires to overturn existing forms of government by force of 
arms, as it is opposed to war. It is revolutionary not only iy 
matters political, but in art and literature and religion as 
well. It is a monthly publication of about 50 pages, and has 
a circulation of from twenty to twenty-five thousand copies 


each month, For a number of years it lias passed freely 
through the mails to its subscribers throughout the United 
States. 

The objectionable matter was contained in the August 
issue, and consisted of certain articles. These were entitled: 
“A Question/ “A Tribute,” “Conscientious Objectors/’ 
“Friends of American Freedom.” Besides these articles 
there were four cartoons which were also objected to. These 
were entitled: “Liberty Bell.” “Conscription/’ “Making the 
World Safe for Capitalism,” ami “Congress and Big Busi- 

yy 

ness. 

In the article entitled “A Question” the editor writes: 

“I would like to know today how many men and 
women there are in America who admire the self- 
reliance and sacrifice of those who are resisting the 
conscription law on the ground that they believe it 
violates the sacred rights and liberties of man. How 
many of the American population are in accord with 
the American press when it speaks of the arrest of 
these men of genuine courage as a ‘Bound-up of slack¬ 
ers? Are there none to whom this picture of the 
American Republic adopting toward its citizens the 
attitude of a rider toward cattle is appalling? I recall 
the essays of Fmerson, the poems of Walt Whitman, 
which sounded a call never heard before in the worlds 
literature for erect and insuppressible individuality, 
the courage of solitary faith, and heroic assertion of 
self. It was America’s contribution to the ideals of 
man. * * * 1 wonder if the number is few to 

whom this high resolve was the distinction of our 
American idealism, and who feel inclined to bow their 
heads to those who are going to jail under the whip 
of the State because they will not do what they do not 
believe in doing? Perhaps there are enough of us, 
if we make ourselves heard in voice and letter, to 
modify this ritual of contempt in the daily press and 
induce the American Government to undertake the 
imprisonment of heroic young men with a certain 
sorrowful dignity that will he new in the world.” 

The article idealizes those who resist the conscription law 
and it represents them as heroic. In saying that the law vio- 
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lates sacred rights and is contrary to liberty and that those 
who refuse to submit to it are heroes it incites disobedience 
to the statute. 

The poem entitled “A Tribute” represents as martyrs 
worthy of admiration two notorious persons who had just 
been convicted under an indictment charging them with 
conspiracy to induce persons not to register under the con¬ 
scription act. It reads, in part, as follows: 


“Emma Goldman and Alexander Berkman 
Are in prison tonight. 

But they have made themselves elemental forces. 
Like the water that climbs down the rocks, 

Like the wind in the leaves, 

Like the gentle night that holds 11 s, 

They are working on our destinies; 

They are forging the love of the nations.” 


The statement that these two individuals have made them¬ 
selves elemental forces akin to the rocks and trees and rivers, 
under ordinary circumstances would be harmless, hut com¬ 
ing at this‘particular time and after their conviction, the in¬ 
ference being that their greatness grows out of their offense 
and that they are worthy of admiration and honor, is equiva¬ 
lent to saying that their unlawful conduct is worthy to be 
followed. 

The article, “Conscientious Objectors,” refers to a number 
of letters written from English prisons by conscientious ob¬ 
jectors. These letters are printed in the same issue of the 
magazine, and the article recommends those in this country 
who intend “to stick it out to the end” (resist conscription to 
the end) to read thoroughly the letters. The article declares: 

“We believe that our protestors against government 
tyranny will be as steadfast as their English comrades. 
It is not by any means as certain that they will he as 
polite to their guards and tormentors, but we hope 
they will remember that these are acting under official 
compulsion and not as free men. * * * There 

are some laws which the individual feels that he can¬ 
not obey, and which he will suffer any punishment, 
even that of death, rather than recognize as having 
authority over him. This fundamental stubbornness 
of the free soul, against which all the powers of the 
State are helpless, constitutes a conscientious objec- 


8—t 
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tion, whatever its original sources may ho in political 
or social opinion. It remains to he demonstrated that 
a political disapproval of this war can express itself in 
the same heroic firmness that has in England upheld 
the Christum objectors to war as murder.” 


The article, taken as a whole, may well he regarded as in¬ 
tended to encourage objectors to he as steadfast protestors 
against “government tyranny” as their English comrades. 
In other words, it is an encouragement to disobey the law. 


The article “Friends of American Freedom” is devoted to 


Alexander Berkman and Emma Goldman, already com¬ 
mented upon in this opinion as having been convicted of a 
conspiracy to induce persons not to register. The article 
pays them “tribute of admiration for their courage and devo¬ 
tion.” There is an allusion to the fact that Berkman and 


Goldman had advocated in their paper. Mother Earth, that 

those liable to the military draft who do not believe in the 

•/ 

war should refuse to register. The natural effect of it is to 
encourage those who have objections to war not to register 
as the conscription act requires. Admiration of conspira¬ 
tors convicted of the offense of seeking to defeat the operation 
of the conscription act is equivalent to an approval of their 
crime and an encouragement to others to disobev the law in 
like manner. 


In considering the cartoons we may observe that political 
cartoons have long l>ecn used as a very effective means of 
political propaganda. They were so employed in France 
during the French revolution and in England as early as the 
days of Walpole. In this country they were used during the 
Revolution, in the War of 1812, and in the Civil War. The 
brilliant cartoons of Xast satirizing the Tweed ring in the 
city of New York were conceded at the time to have exerted 
a powerful influence in the destruction of that corrupt combi¬ 
nation. A cartoon may be a leading article. It has been 
described as “a leading article transformed into a picture/' 
It can express ideas as lucidly and clearly as printed words, 
and there is no escape from legal responsibility because pic¬ 
tures rather than words are used. 

In the cartoon entitled “Liberty Bell” the Liberty Bell is 
presented in a broken form. The idea meant to be conveyed 
may be that there is no such thing as liberty left in the 
United States. But whatever it means, taken by itself, it 
would afford no ground for exclusion from the mails. 
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The cartoon entitled “Conscription’’ portrays a youth 
lying across the mouth of a cannon with his arms chained to 
the wheels of the gun carriage. “Democracy,” in the form 
of a nude woman, is tied hv her extended arms and her 
crossed feet to a wheel. And “Labor,” crouched down on 
the gun carriage, a pitiable object, is fastened in like manner. 
A woman is on her knees on the earth at the side of the can¬ 
non in utter despair, with her head bent hack and her arms 
uplifted, while a child lies neglected at her side. The coun¬ 
sel for the complainant admits in his brief that this cartoon 
“is a powerful argument against the conscription law. It 
says, in effect, that the youth of the land are by it forced into 
military service; that the law hinds labor to military service 
as well; that it causes great agony and suffering to the wom¬ 
anhood of the country, and that the mothers of the country 
with children too small to he subject to the ‘draft pray to 
(iod that the draft law may he repealed before their children 
come to military age, and that democracy is trampled under 
foot by such a law. That is wlmt this picture says.” But 
that is not what it says to us. It seems to us to say, “This 
law murders youth, enslaves labor to its misery, drives 
womanhood into utter despair and agony, and takes away 
from democracy its freedom.” Its voice is not the voice of 
patriotism and its language suggests disloyalty. 

If counsel wished the court to understand that in his opin¬ 


ion the effect of the cartoon would not he to interfere with 
enlistment, we are not able to agree with him. That it would 
interfere and was intended to interfere was evidently the 
opinion of the Postmaster (leneral. And this court cannot 
sav that he was not justified in his conclusion. 

The cartoon “Making the World Safe for Capitalism” 
shows a Russian absorbed in studying a paper marked “Plans 
for a (Genuine Democracy. On one side of him Japan and 
England appear in a threatening attitude and on the other 
• Mr. Root and Mr. Russell, members of the commission sent 
by the United States to Russia, appear in the guise of ad¬ 
visors. Mr. Root has in his hands a boose labeled “Advice,” 
with which it is intended to entrap or choke to death the Rus¬ 
sian democracy. The court cannot say that the Postmaster 
(leneral was not warranted in concluding that this cartoon 
was intended to arouse the resentment of some of our citizens 
of foreign birth and prevent their enlistment. 
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In the cartoon “Congress and Rig Business” Congress is 
represented by a disconsolate individual who is ignored bv a 
number of overdeveloped men of big business gathered 
around a table inspecting a large paper spread over it and 
labeled “War Plans.’ Congress is quoted as saving: “Ex¬ 
cuse me. gentlemen, where do I come in?” ‘‘Big Business” 
replies: “Bun along now! We got through with you when 
1 c 1 a t e 1 war for us. This cartoon is intended to stir 
up class hatred of the war and to arouse an unwillingness to 
serve in the military and naval forces of the Cnited States. 
I be clear import is, if the war was brought on by ‘‘big busi¬ 
ness. then let “big business” carry it on and let labor stand 
aloof. r I lie court cannot say that the Postmaster (leneral 
was clearly wrong in concluding that it would interfere with 
enlistments. 


In the case at bar, giving to the complainant the most 
favorable construction, the burden is upon it to overcome the 
presumption that the Postmaster (ieneral’s conclusion is 
right, or that be has exceeded bis power or exercised it wan¬ 
tonly or maliciously. See Judge Mayer's opinion Sands n 
r*. Morgan (22f> Fed., 200, 209 fl9ir>|). This the com¬ 
plainant should do by ;i pre|>onderance of evidence. And 
this complainant has not done. 

It may be conceded that the language of the statute cannot 
have one meaning in an indictment and another when the 
question arises respecting the exclusion of matter from the 
mail as containing that which violates the provisions of sec¬ 
tion 3 of Title 1. If the magazine is nonmailable under that 
section it may be that the editor has committed a crime in 
publishing it for which upon conviction he may be fined not 
more than $10,000 or imprisoned for not more than 20 years, 
or both. The district judge thought no crime had been com¬ 
mitted and that the magazine was therefore mailable because 
the publication did not in so many words directly advise or 
counsel a violation of the act. lie declared that— 


“If one stops short of urging upon others that it is 
their duty or their interest to resist the law it seems to 
me one should not be held to have attempted to cause 
its violation. If that be not the test. I can see no es¬ 
cape from the conclusion that under this section every 
political agitation which can be shown to be apt to 
create a seditious temper is illegal. I am confident 
that by such language Congress had no such revolu¬ 
tionary purpose in view.” 
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This court does not agree that such is the law. If the nat¬ 
ural and reasonable effect of what is said is to encourage re¬ 
sistance to a law and the words are used in an endeavor to 
persuade to resistance, it is immaterial that the duty to resist 
is not mentioned or the interest of the persons addressed in 
resistance is not suggested. That one may willfully obstruct 
the enlistment service without advising in direct language 
against enlistments, and without stating that to refrain from 
enlistment is a duty or in one’s interest seems to us too plain 
for controversy. To obstruct the recruiting or enlistment 
service within the meaning of the statute it is not necessary 
that there should he a physical obstruction. Anything which 
impedes, hinders, retards, restrains, or puts an obstacle in the 
way of recruiting is sufficient. In granting the stay of the 
injunction until this case could be heard in this court upon 
the appeal, Judge Hough declared that “It is at least argu¬ 
able whether there can he any more direct incitement to ac- 

•/ 

tion than to hold up to admiration those who do act. Oratio 
oldh/ua has always been preferred by rhetoricians to oratio 
recta: the beatitudes have for some centuries been considered 
highly hortatory, though they do not contain the injunction 
‘do thou and do likewise.’ ” With this statement we fully 
agree. Moreover, it is not necessary that an incitement to 
crime must he direct. At common law the “counseling” 
which constituted one an accessary before the fact might he 
indirect. (See Wharton’s Criminal Law, lltli ed., sec. 266). 

Bishop lays down the rule thus: 

“Every man is responsible criminally for what of 
wrong flows directly from his corrupt intentions. 
* * * If he awoke into action an indiscriminate 

power, he is responsible. If he gave directions vaguely 
and incautiously, and the person receiving them acted 
according to what he might have foreseen would be 
the understanding, he is responsible. (I Bishop on 
Criminal Law, sec. 641.)” 

And in Regina vs. Sharpe (3 Cox’s C. C., 288) it is laid 
down that— 

“He who inflames people’s minds and induces them 
by violent means to accomplish an illegal object is 
himself a rioter, though he hikes no part in the riot.” 

In conclusion, we are satisfied that the publication in¬ 
volved contains no matter advocating or urging treason, in- 



surrection, or forc*il»le resistance to any law of the United 
States in violation of section 2 of Title X11. The Postmas¬ 
ter (tenoral s exclusion of the publication from the mails is 
not put on the ground that it contained any such matter. 

It is not so clear that tlu* publication is free from matter 
which involves an attempt to cause insubordination, disloy¬ 
alty? mutiny, or refusal of duty in the military or naval 
forces of the l nited States. The Postmaster < ieneral thought 
it contained matter objectionable on that ground, and a dif¬ 
ference of opinion upon that phase of the matter is possible. 

I he question whether the publication contained matter 
intended willfully to obstruct the recruiting or enlistment 
service is less doubtful. Indeed, the court does not hesitate 
to say that, considering the natural and reasonable effect of 
the publication, it was intended willfully to obstruct recruit¬ 
ing. And even though we were not convinced that any such 
intent existed and were in doubt concerning it. the case would 
be governed by the principle that the head of a department 
of the (Jovernment, in a doubtful case, will not be overruled 
by the courts in a matter which involves his judgment and 
discretion ami which is within his jurisdiction. 

The order granting the preliminary injunction is reversed. 

\Vaki>. Circuit Judge (concurring): 

I think the sole ground on which the order of the Post¬ 
master (ieneral can be sustained is that some parts of the 
August number of “The Masses” were intended to obstruct 
and do obstruct the recruiting or enlistment service, of the 
United States. This involves a conclusion of fact to he 
drawn by him from the cartoons and text of this particular 
number. Advice to resist the law may he indirect as well as 
direct, and the conclusion of the Postmaster (Ieneral in mat¬ 
ters of fact, whether we agree with him or not, is final. I 
think it important, however, to say that not every writing 
the indirect effect of which is to discourage recruiting or en¬ 
listment is within the statute. In addition to the natural 
effect of the language on the reader, the intention to discour¬ 
age is essential. Arguments in favor of immediate peace or 
in favor of repealing the conscription act do this indirectly. 

It is. notwithstanding, the constitutional right of every citi¬ 
zen to express such opinions both orally and in writing, and 
Congress cannot be presumed to have intended by the Espion- 
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«igc Act to authorize tlie Postmaster General to exclude sueh 
articles written honestly and without the intention of advis¬ 
ing resistance to the law. His authority in the premises de¬ 
pends exclusively upon the statute, as was well stated hy Mr. 
Justice Peckham in American Magnetic School of Hcalina 
vs. McNultg (187 U. S., p. 100)* 

“Here it is contended that the Postmaster General 
has, in a case not covered by the acts of Congress, ex¬ 
cluded from the mails letters addressed to the com¬ 
plainants. IIis right to exclude letters or to refuse to 
permit their delivery to persons addressed must de¬ 
pend upon some law of Congress; and if no such law 
exist, then he cannot exclude or refuse to deliver them. 
Conceding, arguendo, that when a question of fact 
arises, which, if found in one way, would show a vio¬ 
lation of the statutes in question in some particular, 
the decision of the Postmaster General that such vio¬ 
lation had occurred, based upon some evidence to that 
cflect, would be conclusive and final and not the sub¬ 
ject of review by any court, yet to that assumption 
must he added the statement that if the evidence be¬ 
fore the Postmaster General, in any view of the facts, 
failed to show a violation of any Federal law, the de¬ 
termination of that oflicial that such violation existed 
would not be the determination of a question of fact, 
hut a pure mistake of law on his part because the facts 
being conceded, whether they amounted to a viola¬ 
tion of the statutes, would he a legal question and not 
a question of fact. 
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APPENDIX B. 


The “Masses” Case. 

Opinion of United States District Court, Southern 
District of New York, Relating to Revocation of 
Second-Class Mailing Privilege under Espionage 
Act (Act of June 15, 1917.) 

United States District Court. Southern District of New York. 
Masses Publishing Co., complainant, vs. T. G. Patten, 
postmaster of the city of New York, defendant. 

Augustus N. Hand, District Judge: 

This suit is brought to enjoin the postmaster of New York 
from treating the Septeml>er issue of tbe Masses as a non¬ 
mailable publication and to require him to transmit it 
through tbe mails. A motion is made for an order pen¬ 
dente life for substantially tbe same relief as prayed for by 
final decree. 

The Postmaster General after a bearing revoked tbe priv¬ 
ilege of tbe Masses to he transmitted as second-class mail 
matter in a communication addressed to the Postmaster of 
New York under date of August 15, 1917— 

“Recause it appears from tbe evidence in posses¬ 
sion of tbe Department that, the publication is not a 
‘newspaper or other periodical publication’ within 
tbe meaning of tbe Law governing mailable matter of 
tbe second class, and, furthermore, is not regularly 
issued at stated intervals as a newspaper or other 
periodical publication within tbe meaning of tbe law, 
it being in conflict with tbe provisions of the law em¬ 
bodied in section 481 V*>, Postal Laws and Regula¬ 
tions.’’ 

Section 481 *4 of the Postal haws and Regulations in sub¬ 
stance prohibits the use of the mails to publications which 
violate the Espionage Act of June 15, 1917. Both the affi¬ 
davit upon which the order to show cause was granted and 
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the answering affidavit indicate that the September issue of 
the Masses has not been declared in itself nonmailable and 
that the question whether it is mailable or not has not come 
up for decision. The revocation of the second-class priv¬ 
ilege appears to have been due to the fact that recent issues 
of the magazine contained nonmailable matter in violation 
of the Espionage Act. No attempt has been made to secure 
the transmission of the magazine under any other classifi¬ 
cation than that of second-class mail matter, nor has the 
necessary postage been paid under any other classification. 
The replying affidavit sets forth that the department has 
excluded the September issue from the mails under every 
classification, but T cannot see that this is established by any 
decision rendered hv the postal authorities. 

It is unnecessary to decide whether the Septemlier issue 
standing by itself is a nonmailable publication. This would 
he determined largely bv the result of the pending appeal 
from the order of Judge Learned Hand in the suit involving 
the August issue. In September the editor adopted a some¬ 
what milder and less pronounced tone than in August, but 
continued to hold up violators of the conscription act to 
admiration and to say what he thought he safely could to 
promote opposition to the war and to undermine the.success- 
ful conduct of it. Whether enough appears to constitute in¬ 
citement to violation of law within the meaning of the Es¬ 
pionage Act may he a matter for future decision. The de¬ 
termination of this question should not in my opinion de¬ 
pend upon the form of the appeal to the public but upon 
the natural and intended effect of what is said and done. A 
persistent propaganda by means of articles glorifying the 
deeds of notorious violators of the conscription act may pro¬ 
mote disloyalty in the military forces and cause ol>struction 
to recruiting as truly and designedly as words of formally 
direct incitement to violation of law. We are dealing with 
realities and not mere forms of expression and our system of 
jurisprudence is neither so artificial nor impotent that the 
objects of the Espionage Act can he defeated by indirect 
methods. Tt is always to he remembered that the Masses 
is not attacking a mere party program or Executive policy 
hut is seeking to undermine those means which the Nation 
has adopted to protect the people of the United States as 
well <as civilization itself from the assaults of a powerful foe 
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after a declaration of war has been made by an overwhelm¬ 
ing majority of l>oth Houses of Congress. United effort in 
this war is plainly of the highest consequence, and the pro¬ 
motion of the united effort and inhibition of disintegrating 
forces were prime reasons for the passage of the Espionage 
Act. Whether the August and September issues present 
such a body or kind of material as to furnish the equivalent 
of direct incitement to violation of the law need not be de¬ 
cided now, but the ultimate construction of the Espionage 
Act {is applied to publications such as the August and Sep¬ 
tember issues will depend largely upon the importance 
which the appellate court attaches to the value of restrained 
freedom of speech under all circumstances. 

The Government insists that it has done nothing further 
than to revoke the second-class mail privilege in a lawful 
manner after affording the hearing provided for by the act 
of Congress. In making this decision the department took 
into consideration the contents of the June, July, and Au¬ 
gust issues of the magazine. 

In the June issue Max Eastman said: 

“We wish to persuade those who love liberty and 
democracy enough to give their energy or their lives 
for it to withhold the gift from this war and save it 
to use in the sad renewal of the real struggle for lib¬ 
erty that will come after it. We want them to re¬ 
sist the war fever and the patriotic delirium, the sen¬ 
timental vanity, the sentimental hatred, the solemn 
hypocrisies of idealists, resist the ceremonious instal¬ 
lations of petty tyrants in every department of our 
lives, resist conscription if thev have the courage, 
and at whatever cost to their social complaisance save 
themselves for a struggle of human liberty against 
oppression that will be what it says it is.” 

The same author says at page 24 of the June issue: 

“We brand the declaration of war bv our Govern¬ 
ment as a crime against the people of the United 
States and against the nations of the world.” 

In the July issue Bertrand Russel writes at page 5: 

“The young men of America will be performing 
the greatest possible service to those less fortunate 
contemporaries in Europe by maintaining through- 
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out the remainder of the war the right of the indi¬ 
vidual to judge for himself whether he will engage 
in destruction at the bidding of men less wise and 
humane than himself or whether he will preserve 
inviolate the claim that a man’s own estimate of 
right and wrong should be the ultimate arbiter of his 

conduct.” 

The foregoing excerpts plainly are direct appeals to resist 
conscription. The August issue of the Masses was filled with 
glorification of those who refused to enlist and violated the 
law and the September issue contained similar matter in 
diluted form. Judge Learned Hand ordered the transmis¬ 
sion of the August number through the mails because he 
thought it had not gone far enough to be treated as in 
effect inciting resistance to conscription, while Judge Hough 
in the Circuit Court of Appeals regarded this decision as so 
doubtful that he granted a stay of the order pending appeal. 
Such was the record of the Masses prior to the Septem >er 
issue, when the Department revoked its second-class mailing 

A publication to he entitled to second-class mail pm lle^e 
must he regularly published at stated intervals. 1 he 1 ost- 
master General in a report to the Senate says: 

“In order for any publication to have the second- 
class privilege it must, among other things, be issued 
regularly at stated intervals, and in order to he per¬ 
mitted to the mails under any classification it must 

he mailable under the law. 

“All of the publications, including the Masses, 
which have had the second-class privilege withdrawn 
on account of violations of the Espionage Act have 
lo*t that classification primarily for the reason that 
tliev were publishing matter which made their issues 
nonmailable under any classification, and hence are 
not newspapers or other periodical publications 
within the meaning of the law governing second-class 

mail matter. .. , 1; 

“For many years this department has held puhli- 

cations not to be ‘regularly issued’ in contemplation 
of law when anv issue lias contained nonmailable 
matter; and when the seoond-elass privilege has been 


withdrawn, under such circumstances, the formal 
notice of w ithdrawal has contained the statement that 
the sccond-dass privilege has l-een revoked on both 
of the grounds stated. 

‘•As a matter of fact, in case of the Masses and 
other publications covered by the Hardwick Resolu¬ 
tion, following the usual practice of the Department 
not onlv have the particular issues which have been 
declared to be nonmailable but various other issues 
of the publication have been taken into consideration 
in determining their right to the second-class privi¬ 
lege, so that. the final action was necessarilv based 
principally on other and very much broader grounds 
than the break in the continuity of the publication." 

I lie hearing which the law requires to be given before a 
second-class privilege can be revoked would indicate that the 
past conduct of (he magazine may be taken into account. 
nearly the Masses in several of its recent issues violated the 
I.spmnage Act and upon this ground might properlv be 
deprived of us privilege. The position of the'1‘^master 
(.eiieral that the privilege might be revoked because a maga¬ 
zine which published unlawful matter in some of its issues 
was not. regularly issued within the meaning of (he statute 
seems not unreasonable. That which must be regularly 
issued is a lawful magazine. If (he publication contains 
matter in violation of law. it ceases to be a mailable publica- 
tion at all. and lienee can lav no claim to regularity of 

!f" n '' ,"” S f,,r tllis roason Oio Masses was held bv 
the Department not lo be regularly issued and not for the 
a .surd reason suggested at the argument that transmission 
had been interrupted by the stay of Judge Hough. A more 
important ground of revocation than irregularitv of publi¬ 
cation was the illegality of matter contained in re'eent issues 
I lie second-class privilege was properlv revoked, and as 
no attempt has been made to secure transmission under anv 
other classification, the motion is denied. 

September 12, 1017. 


APPENDIX C. 


Opinion on Demurrer op l nited States District Court, 
Northkrn District of New York, Relating to Dis- 

TRIRI’TION OF A PAMPHLET, PURPORTING TO Be A CAM¬ 
PAIGN Doccmknt of Socialist Party, and Sec tions 3 
and 4, Title I, of Espionage Act (Act of June 15, 
11)17), and Section .‘17, Penal Code. 

Note.— The pamphlet whose distribution was the basis of 
the offense charged in this indictment was the pamphlet enti¬ 
tled “The price we pay.” 

United States District Court, Northern District of New York. 
The United States rs. (Minton II. Pierce, Angelo Crco, 
(Miarles S. Zielman, and Charles Nelson. Demurrer to in¬ 
dictment which charges conspiracy under section ”>7 of the 
Criminal Code, and also violations of sections M and 4 of 
the so-called espionage act. 

Hay, District Judge : 

Since April (>, 11)17, the United States has been at war with 
the Imperial (lerman (Jovernment, on which dav the Con¬ 
gress of the United States, by joint resolution duly approved, 
stated “That the state of war between the United States and 
the Imperial (lerman Government which ha** thus been 
thrust upon the United States is hereby formally declared,” 
etc. 

May 18, 1017, Congress enacted what is commonly and 
popularly known as the selective draft act, approved that 
day. This act provides for the increase of the Regular 
Army, the enlistment of men in the military service of the 
United States, and the drafting of men for the purpose. 
This was done to enable the United States to prosecute the 
war thus thrust upon us to a successful determination. .Tune 
5, 1017, Congress enacted what is commonly known as the 
Espionage Act, approved that day, and which is entitled 
“An act to punish acts of interference with the foreign rela¬ 
tions, the neutrality and the foreign commerce of the United 



States, to punish espionage and hotter to enforce the crim¬ 
inal laws of the Ignited States, and for other puqHises.” 
Section 3 of this act reads as follows: 

“\\ lio(‘\er. when the United States is at war, shall 
willfully make or convey false reports or false state¬ 
ments with intent to interfere with the operation or 
success of the military or naval forces of the United 
States or promote the success of its enemies, and who¬ 
ever. when the United States is at war. shall willfully 
cause or attempt to cause insubordination, disloyalty, 
mutiny, or refusal of duty, in the military or naval 
forces of the United States, or shall willfully obstruct 
the recruiting or enlistment sendee of the United 
States, to the injury of the service or of the United 
States, shall he punished by a fine of not more than 
$10,000 or imprisonment for not more than twenty 
years, or both.” 

Tt is seen at a glance that whoever, when the United States 
is at war. willfully makes or conveys false re/xirts or false 
statements irith Intent to interfere with the operation or 
success of the military or naval forees o f the V nit e/1 States, 
/ir to promote the success of its enemies, commits a crime 
against the United States. Tt is not necessary that the opera¬ 
tion or success of the military or naval forces be actually 
interfered with, or that the success of its enemies be actually 
promoted. The making or conveyance of false reports or 
false statements with the intent to interfere with the opera¬ 
tion or success of either the military or naval forces of Ihe 
United States or to promote the success of the enemies of 
tho United States is all sufficient. 

The defendants have extensively circulated and spread 
broadcast a printed pamphlet or circular containing with 
other things the following: 

“Conscription is upon us: the draft law is a fact! 

“Tnto vour homes the recruiting officers are com¬ 
ing. They will take your sons of military age and 
impress them into the Army. 

“Stand them up in long rows, break them into 
squads and platoons, teach them to deploy and wheel. 

“Coins will be put into their hands; they will be 
taught not to think, only to obey without questioning. 
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“Then they will he shipped thru the submarine 
zone by the hundreds of thousands to the bloody 
quagmire of Europe. 

“Into that seething, heaving swamp of torn flesh 
and floating entrails they will he plunged, in regi¬ 
ments, divisions and armies, sereaming as they go. 

“Agonies of torture will rend their flesh from their 
sinews, will eraek their hones and dissolve their lungs; 
and every pang will l>e multiplied in its passage to 
vou. 

“Blaek death will 1 >e a guest at every American 
fireside; mothers and fathers and sisters, wives and 
sweethearts will know the weight of that awful va- 
canev left by the bullet which finds its mark. 

“And still the recruiting officers will come; seizing 
age after age, mounting up to the elder ones and 
taking the younger ones as they grow to soldier size. 

“And still the toll of death will grow. 

“Lot them come! Let death and desolation make 
barren every home! Lot the agony of war eraek 
every parent’s heart! Lot the horrors and the mis¬ 
eries of the world downfall swamp the happiness of 
every hearthstone!” 

To this is added: 

“Then perhaps you will believe what we have been 
telling you! For war is the price of your stupidity, 
you who have rejected socialism!” 

Then after referring to the war and its horrors we find 
the following: 

“You cannot avoid it; you are being dragged, 
whipped, lashed, hurled into it; vour flesh and brains 
and entrails must he crushed out of you and poured 
into that mass of festering decay.” 

To this is added: 

“It is the price you pav for your stupidity, you who 
have rejected socialism!” 

Then, after referring to food prices, we find the following: 

“The Attorney General of the United States h so 
busy sending to prison men who do not stand up 




when (lip Star-Spangled Banner is played that he lias 
no time to protect the food supply from gamblers.” 

Then later: 

N\ e an* beholding the spectacle of whole nations 
working as one person for the accomplishment of a 
single end, namely, killing. * * * 

“We have been telling you all for. !o, these many 
years that the whole nation could he mobilized anil 
every man. woman, and child induced to do his hit 
for the service of humanity, hut you laughed at us. 

Now you call every ]>erson traitor, slacker, pro- 
enemy, who will not go crazy on the subject of killing: 
and you have turned the whole energy of all the 
nations of the world into the service of their kings 
for the purpose of killing—killing—killing. 

“W by would you not believo us when we told you 
that it was possible to cooperate for the saving of life? 

{ W by were you not interested when we begged you 
to work all together to build, instead to destroy? ' To 
preserve, instead of to murder? 

‘Why did you ridicule us and call u* impractical 
dreamers when we prophesied a world-state of fellow 
workers, each man creating for the benefit of all the 
world, and the whole wcrld creating for the benefit 
of each man? 

“Those idle taunts, those thoughtless icors. that re¬ 
fused to listen, to bo fair-minded— \ou are paving for 
them now. 

“ho. the price you pnv. ho. the price vour chil¬ 
dren will pay. T.o. the agony, the death, the blood, 
the unforgettable sorrow— 

“The price of vour stupfditv!” 


VIT. 


“For this war—as everyone who thinks or knows 
anything will say. whenever truth telling becomes safe 
and possible again—this war i< to determine the ques¬ 
tion whether the chambers of commerce of the allied 
nations or of the central empires have the superior 
right to exploit undeveloped countries. 
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“Tt is to determine whether interest, dividends, and 
profits shall he paid to investors speaking German or 
to those speaking English and French. 

“Our entry into it was determined by the certainty 
that if the allies do not win .T. P. Morgan’s loans to 
the allies will he repudiated, and those American 
investors who hit on his promises would he hooked/’ 

M e have here not only lurid and exaggerated pictures of 
the horrors of war, possible and impossible, hut many false 
statements calculated to incite opposition to the war and 
opposition to the Government, and also calculated to inter¬ 
fere with the morale of our armies, discourage enli>tmonts, 
registration, and willing service in our armies and encourage 
desertion. These false statements are also calculated to en¬ 
courage our enemies and discourage and intimidate our own 
citizens and soldiers and thereby promote the success of our 
enemies. Tt is not true that the recruiting officers will take 
our sons of military age and “impress them into the Arno .” 
Tt is not true that "h on are being dragged, whipped, lashed, 
hurled into it” | the Army or the war]. It is not true that 
‘ The Attorney General of the United States is so busy send¬ 
ing to prison men who do not stand up when the Star- 
Spangled Banner is played that he has no time to protect 
the food supply from gamblers.” The Attorney General of 
the United States is not doing anything of the kind. Tt is 
not true that “We are beholding the spectacle of whole na¬ 
tions working as one person for the accomplishment of a 
single end, namely, killing.” Tt is not true that “Xow you 
call every person traitor, slacker, pro-enemy who will not go 
crazy on the subject of killing; and you have turned the 
whole energy of all the nations of the world into the service 
of their kings for the purpose of killing—killing—killing.” 
It is not true that ‘‘Our entry into it f"this war] was deter¬ 
mined by the certainty that if the allies do not win, ,T. P. 
Morgan's loans to the allies will he repudiated and those 
American investors who hit on his promises would he 
hooked.” Here is a plain assertion to every intelligent mind 
that the declaration of war to which reference has been made 
contains a falsehood and that such declaration was made 
because of the fear that the aliies might not win and that in 
such case .T. P. Morgan’s loans to the allies would he repudi¬ 
ated, payment refused, and that American investors would 
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lo?e their loans and suffer loss. In other words, that our 
entry into this war with Germany was determined upon by 
Con press to insure, if possible, the success of the .allies to 
the end that they would fulfill their contracts and pay the 
loans made them by individuals in the United States. The 
purposes and motives of our President and of Congress are 
impugned and grossly misrepresented and falsified. What 
reports or statements can he more or better calculated to 
interfere with the operation and success of our military and 
naval forces in this war or more or letter calculated to pro¬ 
mote the success of the enemies of the United States? 

Tt is said, first, this pamphlet is an argument in favor of 
socialism and of the socialistic party; and, second, that such 
publications are proper and allowable under our Constitu¬ 
tion. which prohibits curtailment of freedom of speech and 
of the press. 

The first amendment to the Constitution of the United 
States provides: “Congress shall make no law respecting an 
establishment of religion, or prohibiting the free exercise 
thereof; or abridging 7 the freedom of speech or of the /tress; 
<>r of the right of the people [>eaceably to assemble, and to 
|K*tition the Government for a redress of grievances.” If this 
means that every man or woman in the United States in 
times of war and national peril may falsely state or say in 
words, or by means of pamphlets and writings printed and 
spread broadcast, anything and everything he pleases, how¬ 
ever injurious to the general welfare and however grossly 
false the statements and however detrimental to the success 
of our military and naval forces the falsehood may he, and 
that Congress is powerless to enact a law abridging this 
right, then the law under consideration is unconstitutional 
except in so far as it merclv prohibits the circulation and 
distribution of such pamphlets containing the false rejxirts 
ami false statements of the nature described. In Warren vs 
United States (183 Fed., 718. 721) the Circuit Court of 
A pi >eals. Eighth Circuit, said: “Liberty and freedom of 
speech under the Constitution do not mean the unrestrained 
right to do and sav what one pleases at all times and under 
all circumstances,” etc. 

Tn United States v. Toledo Newspaper Co. (220 Fed., 458) 
it is held that the constitutional guarantee of freedom of the 
press is not infringed by summary process and conviction of 
contempt for publication tending to obstruct the adminis- 



tralion of justice. Tf this be correct, why may not Congress 
enact a law making it an offense to make and spread broad¬ 
cast, when a state of war exists, pamphlets containing ma¬ 
terially false statements which are intended to interfere with 
and obstruct the lawful raising and organization of armies 
and the military operations of the Government and which 
pamphlets are calculated to have that effect? Suppose a 
man goes out and publicly advocates bv means of false state¬ 
ments the overthrow of our National Government, the dis¬ 
bandment of our lawfully created national armies, organized 
for national defense in time of war, and puts his false declar¬ 
ations and statements in pamphlet form and circulates them, 
can it be doubted that Congress may constitutionally pro¬ 
hibit such acts? In State v. Pape (00 Conn., OS) it is hold: 
“Liberty of speech and of the press is not license, not, law¬ 
lessness, but the right to fairly criticize and comment,’’ See 
also Ex parts* Bird , o Porto Rico, 241. 

In Turner v. William* (104 U. S., 270, 204), Mr. Chief 
Justice Fuller said: “The flaming brand which guards the 
realm where no human government is needed still guards 
the entrance: aiul as long as human governments endure 
they cannot he, denied the power of self-preservation as that 
question is presented here.” The act of Congress in ques¬ 
tion here is one obviously enacted and necessary for the pres¬ 
ervation of our Government and the enforcement of its 
rights. In mv judgment, to deny its constitutionality is to 
deny to the Government of the United States the power of 
self-preservation by suppressing the publication and distribu¬ 
tion of false statements made with the intent to destroy the 
morale and efficiency of our armies when engaged in lawful 
warfare and prevent or interfere with their lawful organiza¬ 
tion and the lawful recruiting thereof. Such publications 
give aid and comfort to the enemy. 

Tf a jury on evidence should find that this pamphlet con¬ 
tains false statements calculated to discourage our armies 
and enlisted men. discourage compliance with our draft laws 
and interfere with their enforcement, or impair the morale 
of our armies, and that it was the intent of the writer and 
distributor to bring about such results, can it be justified 
on the theory that our Constitution warrants and protects 
the making of such false statements disseminated for such a 
purpose? T think not. Freedom of speech and of the press 
does not give liberty to the individual to prevent or interfere 




with the pre-enation c>I our Government or the organization 
mid success of our armies, and this mav not ho done under 
the guise of advocating the principles of a political party or 
the principles of socialism. In the instant case the language 
employed and contained in this pamphlet is for the consid¬ 
eration of the jury and it will he for the jury to say whether 
or not the statements made, if proven to l>e false, were will- 
f,, !l. v lm, do "'iff* intent to interfere with the ofKTation or 
success of our military or naval forces, or to promote the suc- 
ce.NS of our enemies, or willfully attempt to cause insubordi¬ 
nation or refusal of duty in such forces of the Tinted State*. 

I his intent may he inferred from the nature and character 
of the false statements made and promulgated and the sur¬ 
rounding circumstances and conditions and on a considera¬ 
tion of the conditions under which made and of the persons 
to whom made.' The false statements must he willfully made 
and their making and promulgation must he accompanied 
hy the intent specified. Intent is a question of fact. Every 
sane person is presumed to intend the natural and known 
consequences of his acts voluntarily and knowinglv done 
and of words used. 

It is for the jury to say or will he, prohahlv, under all the 
evidence in the case if proof is given tending to sustain the 
allegations of the indictment, whether the defendants in 
spreading and distributing these pamphlets were merelv ad¬ 
vocating the principles and doctrines of the socialistic partv. 
or were attempting to discourage the war. enlistments, ami 
recruiting and impair the morale of our Army and thereby 
mtei feie with the operation and success of the military and 
naval forces of the Tinted States to the injury of the United 
States and intended so to do. 

Depicting the horrors of war. the devastation of country, 
and destruction of life and property caused hv war may pre¬ 
sent an argument against engaging in war unnecessarily—a 
reason for not doing so: hut when coupled with materially 
false statements and representations as to what the officers 
and representatives of the Government are doing and as 
to why the war was engaged in or declared by the law-making 
body of the Nation, the realm of legitimate argument and 
free speech is departed from and a question of fact is pre¬ 
sented for the decision of a jurv whether the horror* of war 
were depicted and the false statements made to advance and 
promulgate flic principles of a political partv or to interfere 



with and destroy the etliciency of our armies and interfere 
with the operation and success of our military and naval 
forces and promote the success of the enemies of the United 
States. It must he that “Irce speech ’ and “freedom of the 
press has its limitations and do not include and protect 
the making and promulgation of false statements knowingly 
made with intent to destroy our armies in time of war and 
interfere with and prevent the enforcement of our laws. 

It is urged that the conspiracy counts are insufficient in 
that they do not charge what the conspiracy was or what the 
conspirators were to do. The indictment charges that 
“throughout the period of time from the Oth day of April, 
1017, to the day of the finding and presentment of this in¬ 
dictment (October *2o, 1017) the I nited States has been 
at war and that “during said period of time the defendants,” 
naming them, within the Northern District of New York, 
at Albany. X. Y., “unlawfully and feloniously have con¬ 
spired. combined, confederated, and agreed together * * * 
to interfere with, prevent, hinder, and delay the execution 
of certain laws of the United States, to wit.” These laws 
are then specifically named and pointed out. Tt is charged 
to have been a continuing conspiracy, commencing on a dav 
certain and continuing in force and operation down to the 
date of the indictment. The indictment then charges “that 
during said period of time”—that is. from the beginning to 
the end thereof—the conspiracy was that each of said de¬ 
fendants “should and would discourage, obstruct, and pre¬ 
vent the prosecution by the United States of said war between 
the United States and the Imperial German Government and 
prevent, hinder, and dclav the execution of said laws [the 
ones specified and pointed outl above enumerated, by per¬ 
sonal solicitation, public speeches, and various pamphlets 
which they should and would distribute and circulate, in¬ 
tending and attempting to cause and influence various per¬ 
sons available for military duty to fail to register and to 
refuse to submit to registration and draft for service in said 
military and naval forces and to fail and refuse to enlist for 
service therein.” etc. Then follows the charge of overt acts 
in execution of such conspiraev. Nothing is said to the 
effect that the conspiraev includes the use or distribution of 
pamphlets containing false or untrue statements, but it is 
charged that defendants conspired to willfully cause and 
attempt to cause insubordination and refusal of duty, etc. 



The pamphlet is attached to and made a part of the indict¬ 
ment. Certain parts arc quoted in the body of the indict¬ 
ment and the statements quoted and other parts are alleged. 
to he false. It is urged bv defendants that the statements 
of fact contained in the pamphlet are but the expression of 
an opinion, as for instance, “Into your homes the recruiting 
oflicers are coming. They will take your sons of military 
age and impress them into the Army.” The word “impress” 
in connection with the creation of an army implies the use 
of force, and the words of the pamphlet may he found to Ik* 
calculated and intended to create the l>elief that recruiting 
officers are going and do go into our homes and by force 
and without any preliminary selection for military service 
in accordance with law seize and force into the Army and 
Navy the sons of our citizens. The statement is calculated 
and may have been intended to create a feeling against re¬ 
cruiting, the selective draft act, and the officials of the Gov¬ 
ernment. Such statements inspire resistance and strengthen 
the determination of those disposed to l>e at all recalcitrant. 
It may he that there is no direct statement that one is in 
duty hound to resist, but it is plainly taught and indicated 
that it will he to the interest of many if not all to resist. Is 
the quoted statement a mere expression of opinion as to what 
is being done or is to l>c done? Ts it not a bald statement of 
what is being done and is to he done under a law of Con¬ 
gress which justifies no such act by a recruiting officer? 
Then take this statement: 

“The Attorney General of the Tinted States is so 
busy sending to prison men who do not stand up 
when the Star-Spangled Banner is played that he has 
no time to protect the food supply from gamblers.” 

Is this an expression of opinion merely, or is it a hold, 
bald assertion that a fact exists, that a thing has been done 
and repeatedly done by the highest law officer of the Na¬ 
tional Government without warrant of law? Is it not an 
assertion well calculated to excite hatred of this high official 
of the Government by asserting that he is doing unlawful 
acts and so busily engaged in the doing that he pays no at¬ 
tention to the enforcement of laws providing for food con¬ 
servation? Such statements are likely to he given credence 
in certain localities by certain classes and so incite opposition 
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to the Government and opposition to law and its enforce¬ 
ment. It seems clear to me that these and other shite merits 
above quoted and found in the pamphlet are to be consid- 
# j v \ 11 eli is to determine their truth or falsity, 
the willfulness of the act, and the intent and purpose of the 
ones who made and promulgated them. 

Section 3 of the so-called Espionage Act, hereinbefore 
quoted, clearly jMiints out three classes of acts constituting 
offenses thereunder. The first consists in the willful making 
or conveying false reports or statements with the intent 
specified. The second consists in willfully causing or at¬ 
tempting to cause insubordination, disloyalty, mutiny, or 
refusal of duty in the military or naval forces of the United 
States. The third consists in willfully obstructing the re¬ 
cruiting or enlistment service of the United States to the 
injury of the service of the United States. It may be jt 
question whether the making and conveyance of false re¬ 
ports and statements with intent to interfere with the opera¬ 
tion or success of the military or naval forces of the United 
States, or to promote the success of its enemies, must be 
accompanied by an intent and purpose to injure the service 
of the United States and whether such false reports and 
statements must lie of a nature or character which would 
injure the service of the United States. So it may be a 
question whether one who willfully causes or attempts to 
cause insubordination, disloyalty, mutiny, or refusal of duty 
must intend and purpose to injure the service of the United 
States. Tn short, do the words “to the injury of the service 
of the I nited States” relate back to and qualify each of the 
clauses of the section? Must the indictment allege and must 
the Government prove not only that the United States is at 
war. and that the false reports and statements were made and 
conveyed with intent to interfere with the operation or suc¬ 
cess of the military or naval forces, but that such acts 
actually resulted either in injury to the service of the United 
States or were intended so to do? This is true as to ol>- 
strueting the recruiting and enlistment service, as the section 
so savs in plain terms. But the obstruction need not be 
physical, and all obstruction of such service is injurious to 
the service of the United States. Obstruction does not neces¬ 
sarily imply prevention. The flowing stream of water may 
be obstructed, and often is, while its continuous onward flow 
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is not wholly prevented and its ultimate onward flow may 
not l>e prevented at all. Any and all acts and words or 
writings that interfere with the operation or success of the 
military or naval forces of the t'nited States, and all at¬ 
tempts, successful or unsuccessful, by acts, words, or writings, 
to cause insubordination, disloyalty, mutiny, or refusal of 
duty in the military or naval forces of the United States in 
time of war, work to the injury of the service* of the United 
States. When (’ongross wrote into section d, aUive quoted, 
the words “or shall willfully obstruct the recruiting or en¬ 
listment service of the l nitod States, to the injury of the 
service of the l nitetl States, it may have had in mind the 
hundreds and thousands of eases where fathers and mothers 
and brothers and sisters will obstruct in a way and to an 
extent the recruiting and enlistment service hy urging and 
soliciting their sons and brothers not to enlist.* No one will 
contend. I think, that such an act will he held a willful 
obstruction of the enlistment service to tin* injurv of the 
service of the l nitod States within the intent and meaning 
of section 3 of the act under consideration. But should some 
third person go about soliciting and urging young men not 
to enlist, extravagantly and untruly depicting the horrors 
and dangers and consequences of war, impugning the mo¬ 
tives and purpose of the President and Congress in declaring 
hundreds and thousands of eases where fathers and mothers 
by our (Government in declaring the existence of a state of 
war. we have a ease where a jury well may find a willful 
obstruction of the recruiting or enlistment service* of the 
United States to the injury of the service of the United States 
even if the (lovernment is unable to prove that a single 
person was induced by such acts not to enlist when otherwise 
he would have enlisted. 

Counts 1 and “ of the indictment charge conspiracv. The 
other counts charge the offenses specified in section 3 of the 
so-called Espionage Act and charge the making and con¬ 
veyance of false report*, etc., and the willful attempting to 
cause insubordination, etc., in two wavs—“to the injurv of 


the service of the United States’’ and also in another count 
without this clause. T think either count sufficient in law. 
The count which charges the willful obstruction of the re¬ 


cruiting and enlistment service also charges that it was done 
to the injury of the United States and is clearly sufficient. 
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The indictment seems to have heen drawn with care and 
with abundant caution and is sufficiently definite a* to time 
and place. r I lie places where these offenses are alleged to 
have been committed is the city of Albany in the Northern 
District of New ^ ork. The time is specified. It was not 
necessary to specify the street and number of the house or 
business place where the conspiracy was formed, or to charge 
that it was formed on a particular day sjiecified to the ex¬ 
clusion of other days inasmuch as it is charged as a con¬ 
tinuing conspiracy commencing on a day specified and con¬ 
tinuing in effect and operation each day down to the time 
of the finding of the indictment. It was not necessary to 
set out what each alleged conspirator said. A conspiracy 
may he established by proving the acts of the alleged con¬ 
spirators done within and during a specified time, all the 
defendants working in concert to bring al>out a certain un¬ 
lawful result. It may not be possible and it is unnecessary 
to prove the words sj>oken bv the alleged conspirators in 
forming the alleged conspiracy provided the acts done by 
them and proved show concert of action by the participants 
necessarily tending to the joint consummation of the speci¬ 
fied crime. 

Citizens have the right to criticize the existing laws, point 
out their defects, injustice, and unwisdom, and advocate 
their amendment or repeal; but they have no constitutional 
right to counsel, advise, encourage, and solicit resistance to 
the execution of or refusal to obey them. A }>olitieal party 
and its individual members mav advocate tlie repeal of exist¬ 
ing laws, their amendment and improvement, and point out 
defects, and a political party may be formed for this very 
purpose. However, a so-called political party may not be 
formed to resist the execution of existing laws claimed to be 
unwise, unpatriotic, and oppressive and its members per¬ 
mitted to encourage and advocate resistance to their due 
execution because of their membership therein. The willful 
resistance to the execution of a valid law may he made a 
crime as may the willful obstruction of its enforcement. 
Any and all resistance and any and all obstruction to the 
operation or enforcement of a law may l>e declared an of¬ 
fense. It is the duty of all persons to ol>ev the law and in 
lawful ways when called upon by due authority to aid in its 
enforcement. If this is not true, no Government can 
survive. 

I find no ground for sustaining the demurrer to the in¬ 
dictment or to any count thereof, and same is overruled. 

11—t 
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APPENDIX D. 


The Jeffersonian Case. 

I mted States District ( ourt, Southern District of (Jeorgia. 
Jeffersonian Publishing To., complainant. rs. .]. Q. \V ( »st, 
postmaster, defendant. Petition in equity. S. (J. Mc¬ 
Clendon, J. (Jordon Jones. Samuel L. Olive, and R. .1. 
Stephens, attorney for plaintiff. W. II. Lamar, solicitor 
tor the Rost Office Department, and Erie Rarnes, s|>ecial 
assistant to the Attorney deneral, for defendant. Decided 
August 2h, at Lake Fairfield, X. (\ 

Spkkr, District Judge: 

ddie hill before the court was brought originally to enjoin 
the | wist m aster at Thomson. (Ja.. from withdrawing the‘sec¬ 
ond-class mailing privilege of the Jeffersonian. The action 
complained ol had heen taken hy 111 <‘ postmaster in obedi¬ 
ence to an order of the lion. A. S. Rurleson, as Postmaster 
deneral. 

^ Appreciating the weighty ellcct of determination hy the 
Postmaster (Jen era I of any material and relevant questions 
of tact arising in the administration of tin* statutes of Con¬ 
gress relating to his department, a preliminary injunction 
"as withheld. A rule was, however, granted, calling upon 
the respondent to show cause why the injunction sought 
should not he granted. At the hearing, it became apparent 
that the Postmaster deneral had forbidden the Jeffersonian 
ol the -Mli of June all admittance to the mails. This upon 
the ground that it was distinctly unmailahle. Rv suitable 
amendment, the legality of this conclusion was challenged. 
The court being of opinion that the plaintiff was entitled 
to specific information not only of those features of the 
Jeffersonian issued on the l<;tli instant, held unmailahle, 
hut also tlio^e in past issues deemed so unmailahle as to 
induce the conclusion by the Postmaster deneral that the 
publication was not a newspaper in the meaning of the law 
conferring the second-class privilege, directed that the re¬ 
spondent should file specifications of all such matter. This 
has been accordingly done, and thus the question is pre- 


sented, Ho the facts and the determination of the Postmaster 
General demand or justify a court of the 1'nited States in 
the interference here sought with an administrative branch 
of the ( lovernment? 

In the affidavit of the Postmaster (ieneral, after the 
specification required l»v the court of the passages in the 
Jeffe rsonian held by him to he unmailahle, there appears 
the following statement: 

“Deponent further says that in his judgment in 
their entirety tin* issues (of the .Idlersonian) evince 
a purpose and intent on the part of the publisher to 
willfully make or convey false reports or false state¬ 
ments with intent to interfere with the operation and 
success of the military or naval forces of the United 
States, to willfully obstruct the recruiting or enlist¬ 
ment service of the United States to the injury of 
the service, * * * and that the circulation of such 
matter is causing antagonism and resistance among 
the people to the conduct of the war with respect to 
enlistments, execution of the draft, and the sale of 
bonds to raise revenue to carry on the war." 

The Postmaster (ieneral further states under the sanction 
of his oath that he is advised and believes that there is an 
organized propaganda which has intlamed a large body of 
people to-such an extent that it constitutes in effect the ad¬ 
vocacy of treason, insurrection, and forcible resistance to 
the laws of the United States. Upon such information, he 
states that this has been actually threatened, and that promi¬ 
nent among the publications thus engaged is the Jeffer¬ 
sonian: that the matter it produces to this end in contempla¬ 
tion of the espionage act is nonmailable. After due and 
thorough consideration deponent so decided, but prior to his 
ruling that the issue of June 2<S, 1017. was nonmailable the 
paper was submitted to the Attorney (Ieneral of the United 
States, and deponent was advised by the Attorney (Ieneral 
that the paper was in violation of section 0 of Title I of the 
espionage act. 

For the same reason and because it contained matter of 
the same nonmailable description the Postmaster General, 
after examination, caused the postmaster at Thomson to be 
advised that the issue of August 10 was also unmailahle. 
Thus it will be seen that the court is advised of the con- 
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tiff's publication, which the Government through its mail 
was distributing to its people, such passages as this, taken 
from the issue of June 28:' 

“Men conscripted to go to Europe are virtually 
condemned to death and everybody knows it. 

“President \\ ilson admitted as much in his Flag 
Pay address. * * * Why is your hoy condemned 
to die in Europe?” 

Again, in the issue of July 10, is a statement aimed at the 
Thief Magistrate of the United States. That it is false, that 
it was intended to interfere with the operation or success of 
our forces, that it was an attempt to cause insubordination, 
disloyalty, mutiny, or refusal of duty by them the Postmaster 
General might well conclude. 


“Does he, the President, not know that the con¬ 
scription act, forcing citizens out of the Union to dio 
in Belgium and France, is every hit as lawless as the 
action of the Phelps-Dodge Copper Co. in forcing 
these 1,100 miners out of Arizona? What are 1.100 
miners to 085,000 conscripts whom our Caesar has 
condemned to death in ‘foreign fields of blood’?” 

Nor is such reference as the following, to the Commander 
in Chief of the Army and Navy of the United States made 
in time of war deterrent to insubordination, disloyalty, mu- 
tinv, or refusal of duty: 

“Are we, like the sow returning to her wallow and 
the dog to his vomit, to go hack to the medievalish 
of personal rule—a Pope’s word ruling the church 
and a King’s word ruling the state? 

“Why not call Woodrow Wilson by the name of 
King or Kaiser or Czar if the Constitution is to he 
treated as the Kaiser treated the Belgian treaty? 

“The Kaiser did not swear to support the Belgian 
treaty. Woodrow Wilson did swear to support the 
Constitution. 

“And now, within six months after taking that 
solemn and public oath, the Congressmen and Presi¬ 
dent who did so, are treating the Constitution exactly 
as the Kaiser treated the Belgian treaty.” 

Nor does Congress escape. On page 4 of the issue of July 
10 is printed the vote of the House on the question to create 



a National Army. This under tho title '‘These are tho Rep- 
resentatives in ("engross. lower House, who confiscated the 
liberty and lives of your sons.” 

A more direct hut not more effective effort to obstruct the 
recruiting or enlistment service of the I'nited States appear; 
on page 7 of the issue of July 20. 1017: 

‘‘I advise (prints the editor of the Jeffersonian) 
the conscripts to await the decision of the I’nited 
States Supreme Court and not to he clubbed hv the 
fact of conscription into enlistment. Once you volun¬ 
teer and sign up you can he sent anywhere, and the 
law can’t help you.” 

Equally hut not more unmailable in contemplation of the 
act of Congress above quoted is the issue of August Id. In 
tho affidavit before the court the Postmaster Cieneral. as 
we have seen, after charging the existence of an organized 
propaganda to discredit and handicap the C.ovornment in 
the prosecution of the war. declared that such matter is 
in violation of section d of Title T. and sections 1 and 2 of 
Title XT I of the espionage act and is nonmailable. That 
for these reasons the publication is not a newspaper or other 
periodical publication within the meaning of the laws of 
tin* I'nited States governing mailable matter of the second 
class, and the deponent so decided after due and thorough 
consideration of the matters and things stated herein. In 
this conclusion 1 find that he was fully justified. 

In such crises in Lacedaemon the Spartan mother, when 
her son went forth to battle, was accustomed to exclaim. 
“Return on vour shield or with it!’’ TTow dissimilar, how 
sordid, is the cowardice the Jeffersonian would encourage— 

“What about a carload of Herman soap made out. 
of our hoys? 

“What about manuring Herman fields with our 
bravest vouth and fattening Herman hogs on the 
choicest selection from American manhood? 

“ ‘T raised my hoy to he a soldier.’ savs the song, 
hut did mother raise him to he pig feed?’’ 

Had the Postmaster Heneral longer permitted the use of 
the great postal system, which he controls, for the dis¬ 
semination of such poison it would have been to forego the 
opportunity to serve his country afforded by his lofty 
station. 
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There is, moreover, on additional consideration of the 
weightiest character, which obliges the denial of such an 
injunction as is here sought. An appeal is made to an 
American court of equity to oblige the postal authorities of 
our country to contribute its mailing facilities for the fur¬ 
therance and success of a propaganda against the Nation as 
distinct as it is truculent and dangerous. Under the familiar 
rule in equity, such an appeal is addressed largely to the 
discretion of the court. It is to he determined by the con¬ 
science of the chancellor, and always with proj>er regard to 
the public welfare. This imports the country’s welfare. 
And a party seeking this extraordinary remedy under a rule 
equally familiar must come into court with clean hands. 
Can one he said to come with clean hands when the policy, 
methods, and efforts he would maintain may cause his hands 
to he imbrued in the blood of tin* demoralized and de¬ 
feated armies of bis countrymen? If bv such propaganda 
American soldiers may be convinced that they are the vic¬ 
tims of lawless and unconstitutional oppression, vain indeed 
will be the efforts to make their deeds rival the glowing 
traditions of their hero strain. On the contrary, the world 
will l>ehold America's degradation and shame, the disin¬ 
tegration under fin* of our line of battle, the inglorious 
flight of our defenders, like the recent debacle of the 'Rus¬ 
sian Army, bromrht ‘»*o" 4 bv methods much the same, the 
ultimate conquest of countrv, the destruction of its 
institutions, and the perishing of popular government on 
earth. 

The preliminary injunction is denied. 
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